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1. That the Tribunal does not have jurisdiction under Chapter 9 of CEPTA. 

 

1.1. No jurisdiction under the Bonooru-Mekar CEPTA. 

 

1.1.1. CEPTA remains silent on the issue of extension of protection of investments 

made by enterprises in which states hold significant interest/stake [Article 9.1 

CEPTA]. 

 

1.1.2. Silence should be understood as an indicator of the original intent of the treaty 

to solely regulate private Investor-State Relationships. The presumption in 

favor of jurisdiction is incompatible with the notion that the scope of a nation’s 

consent needs to be assessed on an individual level [Inceysa Vallisoletana, 

S.L. v. Republic of El Salvador]. 

 

1.2. No jurisdiction under ICSID additional facility rules. 

 

1.2.1. Additional Facility Rules facilitate proceedings when one party is not a 

“contracting state” Under Art. 25 of the ICSID Convention [Additional 

Facility Rules]. 

 

1.2.2. ICSID Additional Facility Rules are accessible to State (or a constituent 

subdivision or agency of a State) and a national of another State [Additional 

Facility Rules]. 

 

1.2.3. When investors act as the alter ego of a State, they should be deprived of all 

the treaty-based benefits that are otherwise available to nationals [Manfezi v. 

Spain]. 

 

1.2.4. SOEs “acting as an agent for the government” or “discharging an essentially 

governmental function cannot be permitted to bring claims under ICSID 

[Broches Test]. 
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2. That amici submissions are relevant in investment disputes. 

 

2.1. Rationale for the acceptance of amici submissions. 

  

2.1.1. Amici submissions help assist the tribunal without altering the disputing 

parties’ rights and bring legitimacy and transparency in investment treaty 

arbitration [Methanex v. USA; Vivendi v. Argentina]. 

 

2.1.2. Rule 37(2) of the ICSID Rules and Art.41(3) of the Additional Facility Rules, 

and Art. 4(1) of UNCITRAL Transparency rules permit amicus briefs. 

 

2.1.3. Interplay of the ICSID Convention and the BIT and the consensual nature of 

arbitration means the consent of disputing parties to such briefs [Aguas del 

Tunari v. Republic of Bolivia]. 

 

2.2. Leave sought for filing amici submissions by a consortium of Bonoori foreign 

investors should not be granted. 

 

2.2.1. Tribunals have discretion to accept amicus submissions if specified criteria are 

satisfied [ICSID Rules]. 

 

2.2.2. Amici submissions must provide the tribunal with novel arguments, 

perspectives, and expertise that the litigating parties may not provide [Suez v. 

Argentina ¶ 13]. 

 

2.2.3. Amici submission cannot be permitted when the petitioner fails to highlight 

specific public interest which it considers to be at stake and which warrants 

submissions from individuals or entities or interest groups beyond those 

immediately involved as parties in the dispute [Apotex v. USA ¶ 35]. 

 

2.2.4. Although it is not explicitly envisaged in ICSID Arbitration Rules or 

Additional Facility Rules tribunals have applied an independence test. Upon 

identification of a close relationship between amicus and one of the parties a 
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leave sought for amici submission was rejected by the tribunal by the 

application of 37(2) of ICSID Arbitration Rules [Philip Morris v. Uruguay]. 

 

2.3. Grant the leave sought for filing amici submissions by external advisors to the 

committee on reform of public utilities.  

 

2.3.1. Amici curiae have to address issues that are within the scope of the 

dispute [Methanex v. USA]. 

 

2.3.2. It is perfectly conceivable that issues of jurisdiction might raise matters of 

public interest on which non-disputing parties may provide valuable insights 

and perspectives [Apotex v. USA]. 

 

2.3.3. An informed amicus curiae can play an important role in bringing relevant 

allegations of corruption to the arbitral tribunal. 

 

 

3. The respondent has not violated Article 9.9 of the CEPTA. 

 

A. FAIR AND EQUITABLE TREATMENT 

 

3.1. Claims for the violation of FET should be examined against Mekar’s right to regulate 

the investments in its country. 

 

3.1.1. No specific assurances were provided in the CEPTA [Total v. Argentina; 

Parkerings v. Lithuana, ¶ 331].  

 

3.1.2. Claimant expectations were not reasonable [Continental Casualty v. 

Argentina]. 

 

3.1.3. Claimants had an extravagant approach to investments. 
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3.1.4. Mekar’s right to decide its national policy framework cannot be put at trial 

before the tribunal. It is each State’s undeniable right and privilege to exercise 

its sovereign legislative power. A state has the right to enact, modify or cancel 

a law at its discretion [Parkerings v Lithuania, ¶ 332]. 

 

3.2. Mekar followed the fundamental requirement of due process in judicial and 

administrative proceedings. 

 

3.2.1. CCM was duly responsible to keep a check on any anti-competitive behavior 

in the territory of Mekar [Genin v. Estonia, ¶ 367; ADF v United States, ¶¶ 

188-189]. 

 

3.2.2. CCM’s measure was a rightful and legitimate use of its faculties. A regulatory 

body taking the necessary actions to enforce the law is excluded from the ambit 

of FET obligation [Ronald S. Lauder v The Czech Republic, ¶ 297]. 

 

3.3. Mekar never discriminated against any investors. 

 

3.3.1. Respondent acted well within its legitimate power. Governments enjoy a 

margin of appreciation to regulate their domestic matters in the public 

interest [S. D. Myers v. Canada, ¶ 263]. 

 

3.3.2. The Respondent’s measures were non-discriminatory. Depending on the 

content of the treaty provision, a breach can be refuted by demonstration of 

legitimate government policy rationally explaining and justifying the different 

treatment [Clayton/Bilcon v Canada, ¶ 720]. 

 

3.3.2.1. Mekar had the right to dismiss Vemma’s application for subsidy under 

Executive Order 9-2018. 

 

3.3.2.2. CCM objected to the privileges received by Vemma as it was found to 

include anti-competitive behaviour [Methanex v. USA, ¶¶ 9-10]. 

 

3.3.2.3. State-controlled banks offered a credit line to Vemma to help its cause. 
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3.3.2.4. Mekar had no obligation under the CEPTA or international law to bail 

out any investor from a financial disaster of its own making [Noble 

Ventures v. Romania, ¶ 137]. 

 

3.3.3. The measures were proportionate. Tribunals should always pay due regard to 

“the context within which a measure was adopted and the host State’s 

purpose” [LG&E Argentina, ¶ 194]. 

 

3.4. Mekari Courts being independent rightfully exercised its discretion based on merits 

and public policy of Mekar. 

 

3.4.1. Courts provided for fair and adequate opportunities to hear Vemma’s dispute. 

Denial of justice exists only when there has been a manifest injustice that 

would shock the conscience of reasonable people or when an alien has been 

denied access to the judicial system entirely [Chattin v. United Mexican 

States, ¶ 286-87]. 

 

3.4.1.1. Mekari Court’s decision with respect to objection to airfare caps was 

judicially sound. 

 

3.4.2. Mekari courts enforced the arbitral award after fairly examining the challenge 

to its enforcement. 

 

3.4.2.1. Courts have the discretion to recognize and enforce an award granted 

by an arbitral tribunal [Article V(1)(e), New York Convention; 

TermoRio v. Electranta, USA, ¶ 935]. 

 

3.4.3. Judicial decisions by the courts are not attributable to the state’s responsibility 

against violation of FET. 

 

3.5. A combination of independent acts/omissions cannot be considered to cumulatively 

constitute a composite breach of CEPTA’s FET standard. 
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3.5.1. Claimants must show the conjunctive requirement of FET violation. 

 

 

 

4.  That the Respondent has violated Article 9.9, what then becomes the appropriate 

compensation standard. 

 

4.1. This is beyond the scope of the Most favoured Nation clause mentioned in 

Compensation Clause in Article 9.11. 

 

4.1.1. Demanding Fair Market Compensation expands the treaty scope which has 

been rejected by various tribunals [Heemsen v. Venezuela]. 

 

4.1.2. Invoking MFN clause for compensation would mean providing compensation 

on the same lines as of other treaties which respondent is the part of, which 

goes beyond the scope of CEPTA. 

 

4.2. There was no indirect Expropriation. 

 

4.2.1. The tests for indirect expropriation are not binding and the guidelines change 

from case to case making it unreliable (Generation Ukraine v. Ukraine, ¶ 

20.29). 

 

4.2.2. Mere loss of profits cannot be termed as indirect expropriation [Pope & Talbot 

Case]. 

 

4.2.3. The Claimant enjoyed their full ownership over the Investment throughout the 

timeline. 

 

4.2.4. The use of Right to regulate by the Respondent was not an interference of their 

right but a ‘reasonable interpretation of the Contract’ [Bayinder v. Pakistan; 

Impregilo v. Argentina.] 
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4.2.5. A discriminatory lack of effort by a host State to rescue an investment that has 

become virtually worthless, is not a taking of that investment [US 2012 Model 

BIT, art. 4(a)]. 

 

4.2.6. Suffering from Economic Loss will still not amount to expropriation [Bosch 

v. Ukraine; Grand River v. United States]. 

 

4.3. The suitable standard for compensation if any, will be market value. 

 

4.4. Respondent’s economic conditions. 

 

4.4.1. Extra ordinary circumstances influence compensation payable (CMS v. 

Argentina). 

 

4.4.2. Respondent’s economic conditions had suffered a lot and the currency value 

was declining rapidly. 

 

4.4.3. Such ‘mitigating’ factors should be taken into consideration while deciding an 

award (Indian Model BIT 2015). 

 

4.4.4. Fair Market Value does not measure these extra ordinary damages. 

 

4.4.5. Even if Tribunal considers Fair Market Value as a compensation standard, it 

should consider these mitigating factors to warrant a discount (India-Belarus 

BIT (2018) art. 26.3, Dutch Model BIT (2019) art. 23). 

 

 

 


