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ISSUE 1. The Arbitral Tribunal does not have jurisdiction to hear the case under Chapter 

9 CEPTA  

A. CLAIMANT cannot to submit claims to the Arbitral Tribunal since it does not have 

legal standing (ratione personae) 

1. CLAIMANT has submitted the dispute under Article 2 of the ICSID Additional Facility 

Rules [Records, p.2], which only deals with Investor-State disputes. 

2. Hence, the Tribunal only has jurisdiction to hear the case if the dispute settlement is 

Investor-to-State, which is invalid since the CLAIMANT do not have legal standing to do 

so. This fact is demonstrated in two points:  

a. CLAIMANT, as an agent of Bonooru, cannot be considered as ‘nationals of a State’. 

To identify whether a company is acting as an agent for the government or not, the Tribunal 

of the Maffezini v. Spain introduced two tests: the first one is structural test; the second one 

is a functional test. In either these two tests, the CLAIMANT fails to prove its standing since 

it is under absolute control and acting in governmental capacity. [Salini v. Morocco] 

b. Under Article 9.16 CEPTA, it failed to submit claims to the Tribunal ‘on its own 

behalf’. When interpreting the phrase ‘on its own behalf’ under Article 31 Vienna 

Convention on the Law of Treaty, the Arbitral Tribunal must take into account a similar, 

wide-known interpretation and the purpose implied therein, which is NAFTA. The 

purpose of this term, under Chapter 11 of NAFTA, is to make investment disputes become 

more commercial by allowing the investor to submit its own case. [ADM v. Mexico]. This 

method of legislation prevents any political support from the home State in an investment 

dispute, which disqualified CLAIMANT as its functions include paramilitary activities, and 

its legal team equipped with lawyers from Bonooru’s justice department.  [Records, p.40] 

B. CLAIMANT does not have any covered investment under the CEPTA Treaty 

(ratione materiae) 

3. Since CLAIMANT had sold all its stakes in Caeli to Mekar before submitting the claim to 

the Tribunal, it did not have any covered investment at the time the arbitral proceedings 

were initiated. [Aven and others v. Costa Rica] 

C. CLAIMANT did not make any effort to resolve through a mutual agreement 
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4. Under Article 9.16(1) CEPTA, “a claim may be submitted” to an arbitration “if a dispute 

has not been resolved through mutual agreement”, and by that, CLAIMANT fails to submit 

the case because they did not make any effort to resolve it through a mutual agreement. After 

selling its stakes to Mekar Air Services, CLAIMANT filed a notice of arbitration against 

Mekar, which was only within 2 months. [Records, p.40] 

ISSUE 2. Tribunal should reject the CBFI’s amici submission and admit the one submitted 

by the external advisors to Mekar’s CPUR 

5. Pursuant to Article 9.20(6) CEPTA [Article 9.20(6) CEPTA], RESPONDENT demands 

that the UNCITRAL Rules on Transparency in Investor-State Arbitration (hereinafter 

referred to as the "Rules on Transparency") shall be applicable to these proceedings. 

A. CBFI’s amici submission is not relevant 

6. Under Article 4 and 1.4 of the Rules on Transparency, three criteria must be satisfied in 

order to join the case, which the CBFI fails to meet:  

a. CBFI’s amicus submission is not independent from the CLAIMANT. Lapras Legal 

Capital is a consultant of CLAIMANT and two other investors in Mekar, and by attending 

this case, it enjoys the future benefits in the outcome of the case. Consequently, the CBFI is 

not sufficiently independent to advise the Tribunal;  

b. CBFI fails to assist the tribunal by offering a different point of view from the 

Parties. The mere claim given by CBFI is actually what the case should discuss and 

RESPONDENT has already brought the claim to prove that CLAIMANT is in fact an 

agent for Bonooru;  

c. CBFI’s amicus application is not ‘for public interest’. The CBFI has no public interest 

in its submission. In fact, it only considers the interest of “Bonoori businesses in Mekar” 

which is a particular and professional interest [Amicus submission of CBFI; Apotex v. USA]. 

B. The Tribunal should grant leave to the amicus submission by the Amici 

7. The claim of CLAIMANT, on their comments on application for leave to file amicus 

submissions, is groundless under Article 9.19 CEPTA since: 

a. The Amici submission is within the scope of the dispute. The submission of the Amici 

pointed out an issue about the legality of the investment, which directly links to the dispute. 

The fact given by the Amici about Mr. Dorian Umbridge’s corruption is similar to the 
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Infinito Gold v. Costa Rica case is accepted by the Tribunal that “While neither Party has 

made any allegations of corruption [...] these matters may play some role in its assessment of 

this dispute”. Since then, even when the disputing Parties had not raised this issue, the 

Amici’s submission is still valid. 

 

ISSUE 3. Measures adopted by RESPONDENT did not amount to a breach of the Article 

9.9 of the CEPTA 

A. RESPONDENT made no arbitrary conduct towards CLAIMANT 

8. In the First Investigation, the CCM’s investigation is valid as Caeli Airways met all 

requirements to be investigated and imposed a fine [Annex V, p. 47]. 

a. As Royal Narnian and Caeli Airways are owned by Vemma [Record, p.29, para. 9; Record, 

p. 3, para. 7], and Caeli especially benefited from Royal Narnian [Record, p. 32, para. 27], 

the market share between Caeli Airways and Royal Narnian shall be jointly calculated. The 

joint market share exceeded 54%, and CCM lifted the applicable airfare as soon as Caeli’s 

market share in Mekar dropped below 40% [Record, p. 38, para. 55]. 

b. The fine imposed by CCM is legitimate [Annex V, p. 47], as the subsidies received by 

CLAIMANT under the Horizon 2020 scheme helped Caeli Airways drastically reduce its 

airfare below its average avoidable cost [Record, p. 36, para. 45]. When considering the 

Agreements or Arrangements that prevent or lessen Competition Substantially, the 

Tribunal shall consider whether the agreement or arrangement will result in the removal of 

such a competitor [Annex V, p. 47]. Caeli Airways’s low pricing allowed it to turn as large a 

profit on each passenger as compared to its competitors [Record, p. 34, para.34]. 

9. In the Second Investigation, the CCM’s investigation is valid under Chapter 3 of the 

Monopoly and restrictive trade practice act [Annex V, p. 47] as it provided evidence proving 

that CLAIMANT abused its dominant position to extract significant additional privileges, 

including routes to and from Phenac International Airport, and push other competitors off 

the market. The CCM’s report showed that Caeli’s exclusionary strategy could serve to drive 

competitors out of the market, without helping Caeli create new customers or increase 

revenues [Record, para. 49, p. 37]. 
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B. RESPONDENT made no discriminatory conduct towards CLAIMANT 

10. CLAIMANT failed to prove the “like-circumstances” between two non-state airlines as 

Vemma enjoys considerable privileges in terms of being a state-owned enterprise which 

differed significantly from those of  all non-state enterprises [Records, p. 37, para. 46]. 

11. The Executive Order 9 only provides liquidity to eligible businesses related to losses incurred 

as a direct result of the 2017 crisis [Annex VIII, p. 56]. Caeli Airways losses are caused by its 

“extravagant approach” [Records, p.33, para. 29] in 2017. Therefore, the losses suffered by 

Caeli Airways is not the direct result of the 2017 economic crisis, andCaeli Airways is not 

entitled to receive subsidies under the Executive Order 9 [Annex VIII, p. 56].  

     

C. RESPONDENT made no conduct that invokes denial of justice in administrative 

proceeding 

12. RESPONDENT did not actively exceed the time trial for the dispute and further due to 

population outbreak and the judicial system’s limited capacity [Records, p.29, para. 13]. 

13. RESPONDENT has the discretion to enforce an arbitral award that had been set aside at its 

seat of arbitration [Article V.1.e, New York Convention 1958] and the ungrounded evidence 

on corruption provided by CLAIMANT cannot create a legal ground for setting aside such 

an arbitral award [Annex XV, p. 68]. 

D. Measures did not frustrate the legitimate expectation of CLAIMANT 

14. RESPONDENT made no specific representation that created legitimate expectation under 

Article 9.9.3 of CEPTA [2014 Bonooru - Mekar CEPTA, p. 76]. 

a. RESPONDENT reserved the right to regulate within its territory and the flexibility to 

achieve its legitimate policy objectives [Art 9.9.4, CEPTA].  

b. RESPONDENT had the right of denying any unreasonable request from investors to 

protect its public policy [Record, p. 8, para. 17]. 

15. The legitimate expectation shall be reasonable in light of the economic environment of the 

host State when the investment was made [South American Silver v. Bolivia]. The policy 

change of Mekar toward re-nationalization of corporations is made under the public policy 

purpose [Record, p. 35, para. 41]. 
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ISSUE 4. If RESPONDENT is found to breach Article 9.9 of the CEPTA, the compensation 

awarded must be limited under the “market value” standard 

A. The CLAIMANT cannot resort to MFN in respect of “Fair market value” to 

calculate compensation 

16. The compensation awarded must be calculated under the “market value” standard [Art 9.21, 

CEPTA]. 

17. CLAIMANT failed to prove the “like situation” under Article 9.7.1 of CEPTA between 

Caeli Airways and any third investor receiving the compensation under “fair market value” 

standard [Muhammet Çap v. Turkmenistan].  

B. The CLAIMANT shall be awarded the limited compensation 

18. CLAIMANT had taken a risky strategy that precipitated into a precarious financial situation 

for the CLAIMANT when the economic downturn hit RESPONDENT [Record, p. 7, 

para.11]. 

19. The evitable and ongoing economic crisis in RESPONDENT should be taken into 

consideration when deciding reasonable compensation [Record, p. 9, para. 22]. 


