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SKELETON BRIEF FOR THE RESPONDENT 



PART-I 

A. Tribunal has no jurisdiction ratione personae 

1.  Determination of Claimant’s Standing 

1.1 Date 

Date of initiation of proceedings, as per Rule 6(1) of the Arbitration Rules of ICSID, is 

applied to assess claimant’s standing. (Blusun v Italy) 

1.2 Real-Party Interest 

With Claimant’s restructuring before such date, the real interest pursued is that of 

Bonooru and not Vemma. Having State’s underlying representation, Claimant lacks 

autonomous jus standi. 

2. Claimant is a defacto state organ 

2.1 State exercises controlling influence  

a. Government’s controlling stake qualifies an enterprise as a state-owned entity. 

(UNCTAD, WIR 2011(n)28) 

b. Claimant was under significant influence of its State through a “controlling 

minority structure”. (Sang, Re-envisioning the Controlling Shareholder Regime, 

2014) 

c. Relationship between State-ownership and State-control can be indicated 

through any voting leverage that renders a disproportionate amount of decision-

making power (Feldman, SOEs as Claimants in International Investment 

Arbitration) - which was ipso facto provided to Bonooru’s representative 

shareholders at various instances.  

2.2 Claimant’s activities are governmental 

a. Principles codified in ARISAWA can be used to ascertain attribution of SOEs 

to State and consequently, jus standi in judicio of SOEs. (Feldman) 

b. In determining state “agency”, the primary consideration is if the State-owned 

corporation performs public functions on behalf of the Contracting State 

(Shreuer, The ICSID Convention: A Commentary). Here, the recognised 



objectives of the Claimant render it the Constitutional positive obligations 

(Statement of Uncontested Facts) of the State, making it its functional 

equivalent.  

c. Tasks essentially governmental by nature cannot be considered to have 

commercial nature. (Maffezini v Spain) 

d. In the particular instance in question, apart from ownership, the purpose of 

activities matters; and carrying out governmental functions for promoting 

regional development is sufficient for attribution to a State (Maffezini) – 

emphasized by close control/supervision of a Ministry. (Flemingo v Poland)  

2.3 Claimant’s stance is denied under ICSID  

Claimant isn’t a “national of a Contracting State” if categorized as State-entity and not 

a private commercial corporation. Jurisdictional provision in ICSID Convention 

addresses disputes opposing a private investor to a State, excluding State-to-State 

disputes (Broches, ‘66) and this object and purpose is exhibited in travaux 

preparatoires.  

 

PART-II 

A. Tribunal should grant leave requested by External advisors- CRPU for it fulfils the 

criteria under Article 4- UNCITRAL Transparency Rules and Article 9.20-CEPTA 

1. Particular knowledge, different from the parties’, would assist the Tribunal in 

determination of factual/legal issues related to the proceeding, by focusing on the 

illegitimate origins of investment (Vivendi v Argentina).  

2. Illegitimate origins of investment influences Tribunal’s jurisdiction, thus making the 

matter within the scope of dispute (WDF v Kenya)  

3. CPUR has “significant interest” in the dispute due to its implications on fair business 

practices in Mekar, an aspect the amicus is affected by (UPS v Canada) and corruption 

claims being a matter of public interest.  

4. The submission doesn’t disrupt proceedings/unduly burdens/unfairly prejudices either 

party as it was submitted in good time before hearing. 

 



B. CBFI submission does not fulfil the stated criteria 

1. CBFI doesn’t bring any novel perspective different from parties’ and wouldn’t assist 

the Tribunal in the determination of issues related to the proceeding. (Apotex v USA)  

2. The amicus doesn’t have a ‘specific interest’ merely by the virtue of being a 

representation of similarly placed investors. Additionally, ‘public interest’ isn’t 

inherent in the dispute due to subject matter. (Biwater v Tanzania) 

3. Doubts regarding the independence of amicus from disputing parties are sufficient for 

refusal. (Border Timbers v Zimbabwe)   

 

PART-III 

A. CCM’s measures were neither in violation of Mekari Law nor Section 9.9 of CEPTA 

1. The initiation of investigation was based on compelling evidence which fulfilled the 

threshold of domestic law. Caeli’s alliance wasn’t producing public benefits that over-

rode the anti-competitive harms. (Skyteam (Notice)) 

2. The undertaking signed by the claimant specifically barred and adequately depicted 

CCM’s reservations to capacity related cooperation. (Skyteam Case Comp./37.984)  

3. Arguendo, an error in the interpretation of facts or law neither impairs the plausibility 

of the analysis (Salem v Egypt) nor amounts to the denial of justice. (Oostergetel v 

Slovakia)  

4. With its high threshold, invoking denial of justice to check conformity of domestic 

court’s judgment with domestic law, thereby making the Tribunal an appellate forum, 

is illegitimate. (Philip Morris v Uruguay) 

5. There could not be any violations of legitimate expectations as the Respondent has not 

made any explicit or implicit specific representations (Silver Ridge v Italy) 

encompassing the maintenance of a stable legal and commercial environment. 

6. The imposition of airfare caps and fines wasn’t disproportionate or arbitrary as it served 

its apparent legitimate purpose. (Lemire v Ukraine) 

7. The interim measures were duly considered and backed by legitimate reasons to prevent 

Caeli from earning supra-competitive profits post pushing out competition through 

predatory pricing. (LG&E v Argentina) 



8. Interim measures were pegged with inflation rate and adequate opportunity was 

provided to demand revision (Liman Caspian v Kazakhstan). Thus, they were 

adequately monitored, temporary, behavioural and proportionate. (Ford v Commission) 

 

B. There was no delay in hearing of interim measures by Mekar’s Courts 

1. Delay is relative; it depends upon the court practices of Mekar. (Freeman, International 

Responsibility of States for the Denial of Justice) 

2. The delayed average time for redressal of civil cases in Mekar was already in 

representation, hence Vemma’s expectations were not legitimate. (Duke Energy v 

Ecuador) 

3. Such delay is regrettable, but doesn’t show any judicial impropriety or egregious 

conduct of Mekar’s judiciary. (Mondev v USA) 

 

C. The ignorance of hearing for the summary decision did not violate due process of 

law 

1. The obligation to provide hearing can be excluded where, having regard to the nature 

of the action to be taken, its object and the scheme of the relevant statutory provision, 

fairness in action does not demand its implication. (Smith, Judicial Review of 

Administrative Action) 

2. The act of not providing a hearing was in consonance with the legitimate aim of the 

Executive Order, that intended to reduce the backlog of cases. (Handbook on European 

law relating to access to justice, Fundamental Rights Agency, 2016) 

 

D. The enforcement of the award given by Mr. Cavannaugh did not constitute denial of 

justice. 

1. The NY Convention and UNCITRAL Model Law provide discretion to States for 

refusing enforcement of arbitral awards in case a party furnishes sufficient proof. 

(Article V(1)(e), NY Convention; Article 36(1)(a)(v), UNCITRAL Model Law) 



2. Proof furnished by Claimant before the High Court was insufficient. Further, the 

Supreme Arbitrazh Court of Sinnograd set aside the award for unsubstantiated reasons. 

(Yukos Capital v Rosneft) 

3. Even presupposing Mekari Courts’ decision as arbitrary, the threshold of denial of 

justice isn’t qualified. (Paulsson, Denial of Justice in International Law) 

 

E. Respondents have a Right to Regulate under Article 9.8 of the CEPTA. 

1. The Respondent denies any breach of FET standards as the circumstances warrant 

application of economic sovereignty, thus exempting from liability of any Treaty 

violations. (LG & E v Argentina) 

2. Investors cannot expect a legal framework to not evolve during the lifetime of an 

investment. (Blusun v Italy) 

3. Denial of subsidies to Vemma was not differential treatment and was based on a 

reasonable classification (Saluka v Czech Republic) 

 

PART-IV 

A. Tribunal should not grant compensation to the Claimant  

1. Fair Market Value is not applicable 

Article 9.21 of the CEPTA envisages monetary damages at ‘market value’, displaying 

the intention of the parties to give special meaning to this provision. (Villiger, 

Commentary on the 1969 VCLT) 

2. MFN clause in the CEPTA doesn’t allow derogation of the standard expressly 

prescribed therein.  

Article 9.7 of CEPTA, in consonance with the general principle of interpretation (VCLT 

Article 31), exhibits that the ordinary meaning denoted by procedures of dispute 

resolution includes the procedure of compensation awarded in Arrakis–Mekar BIT and 

thus amounts to a breach of this clause as MFN clauses are determined by the specific 

language of the clause. (Yannica Small, Arbitration Under International Investment 

Agreements) 



3. Claimant is at fault for the losses; hence, compensation if awarded should be 

reduced. 

3.1 The Tribunal should find that due to the wilful negligence and poor business 

decisions of the Claimant it suffered losses and thus the compensation awarded must 

be reduced. (Occidental v Ecuador) 

3.2 Arguendo, if the Tribunals awards compensation, it must consider the Claimant’s 

contribution in a material way towards its losses (MTD v Chile) and thus the price of 

USD 400 million on the purchase of the Shares compensates for the said losses at 

‘market value’. 

3.3 Arguendo, if the Tribunals awards USD 700 million, it would have a crippling effect 

on the Respondent (Procedural Order No.3) which is disproportionate (Commentaries 

on RSIWG Act, 2001) and financially disastrous for Respondents and thus should be 

reduced.  

 

 

 


