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ARGUMENTS  

I. THE TRIBUNAL HAS NO JURISDICTION UNDER CHAPTER 9 OF THE 

CEPTA 

Under Article 9.16 of the CEPTA, a claim may be submitted under the ICSID Convention and 

Rules of Procedure, the ICDSID Additional Facility Rules, etc.  

A. Inapplicability of the ICSID Additional Facility Rules 

1. The present tribunal does not have jurisdiction to hear the claimant's case, given that the 

present dispute constitutes an interstate arbitration. 

2. Even if the claimant was not a state-owned enterprise at the time it made its investment 

in Mekar, it certainly became a state-owned enterprise by March 2021 when the 

Government of Bonooru increased its interest in Vienna to a controlling 55% stake.1 

 

B. Absence of Consent 

Mekar has not consented to state-state arbitration with Bonooru under Chapter 9 of the CEPTA.  

1. Section 1 of Article 9.17 of CEPTA provides that “each Party consents to the 

submission of a claim to arbitration under this section in accordance with this 

Agreement”. The consent referred to be must be in form of a written consent of the 

parties to the dispute.2 

2. It is pertinent to distinguish the case of Niko Resources Ltd v Bapex & Petrobangla.3 

In that case, the respondent consented through a written agreement to the jurisdiction 

of the tribunal; but in the instant case, the parties merely consented that arbitration shall 

be the first course of action if any dispute arises.  

 

II. THE TRIBUNAL SHOULD ONLY GRANT LEAVE TO THE EXTERNAL 

ADVISORY COMMITTEE.FOR FILING AMICI SUBMISSIONS.  

                                                             
1 Supervision v Costa Rica (ICSID Case No ARB/12/4) 
2 Article 9.17(2) of the CEPTA 
3 ICSID Case No. ARB/10/18 
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A.   The Amici submissions of Consortium of Bonoori Foreign Investors (“CBFI”)  

does not meet the criteria for non-disputing parties. 

In Apotex Inc v The Government of the U.S.4, the tribunal held that the criteria for submission 

of an amicus brief by a non-disputing party includes that: (a) such participation would be of 

assistance to the tribunal; (b) the party must have no interest in the case; (c) the party must show 

the particular public interest it would be seeking to address through its proposed submission. 

2. In the instant case, CBFI does not file its amicus application in pursuit of a public 

interest or in advancement of any novel argument. The participation of Lapras Legal 

Capital in this arbitration through CBFI raises a conflict of interest.5 

 

3.  The CBFI's application has failed to assist the tribunal by offering a point of view 

different from that of the disputing parties 

 

B. The Amici submissions of External Advisory Committee should be admitted. 

We submit that the Amicus Submission of the External Advisory be admitted because it is 

significant to this dispute and will help the tribunal in giving its resolution. 

1. It is very significant because the committee had actively participated in the 

deliberations of the Committee in the process leading up to the acquisition of an 85% 

stake in Caeli Airways JSC by Vemma Holdings Inc. (“Vemma”). 

 

2. The commitee, as independent advisors, were involved in the entirety of the 

privatization process and are in the unique position to adduce unbiased facts to this 

effect before the Tribunal that may not be obtained from either disputing party. 

 

 

                                                             
4 ICSID Case No. UNCT/10/2 
5 Paragraph 7 of the Amicus Submission of CBFI 



3 
 

3. Also, the committee possesses a general interest in promoting fair business practices 

in Mekar. The commitee have regularly acted as interveners before federal courts in 

Mekar in relation to judicial proceedings concerning approval for privatization 

projects 

  

4. Finally, stagnation in anti-corruption efforts in Mekar also impacts the financial 

operations of the committee, who regularly advise potential investors prospecting 

opportunities in Mekar. 

 

 

III. THE RESPONDENT IS NOT IN VIOLATION OF ART. 9.9 OF THE CEPTA. 

 

The  provides for the minimum standard of treatment agreed by the parties and posits that the 

terms of treatment will be fair and equitable. 

Hence, there is a breach of this if there is denial of justice, breach of transparency in judicial 

and administrative proceedings, arbitrary/discriminatory conduct, abusive treatment of 

investors etc. 

A. Absence of Denial of Justice 

1. The Claimants in their notice of arbitation admit that they were given full access 

to the judicial system and their matter was in fact attended to speedily7. As there is 

no apparent injustice done to the Claimant by the Mekari courts. It is humbly 

submitted that justice was manifestly done in the case and as such, having failed, 

the Glaimant cannot purport to vest this tribunal with appellate power over the 

decision(s) of the Mekari courts by attempting to hold the Respondent liable for 

failing in its case before the local court.  

 

2. Mekari Courts gave the Claimant every opportunity to voice its grievances before 

the appropriate judicial authority. The Courts dispensed justice speedily and justly 

                                                             
7 Paragraph 20 of the Notice of Arbitration 
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as compared to the time it usually takes Mekari Courts to render decisions in 

commercial matters. 

 

  

3. The courts enjoy the discretion to recognize and enforce an arbitral award despite 

its having been set aside under the lex arbitri or by a court in the locus arbitri  that 

is set aside in the court or under the law of which the award was made. They 

appropriately exercised this discretion, considering the evidence on record and the 

public policy of Mekar. 

 

B. Absence of Unfair Treatment 

1. The decisions made by Mekar were for the best interest of the Republic of Mekar 

and were in line with trade policies. Mekar being engulfed at the time in economic 

crises had no obligation to cater to the ‘whimsical’ demands of a foreign investor. 

 

2. There is no basis in the CEPTA, nor in any treaty to which Mekar is a party, for 

the Claimant to argue a combination of acts or omissions can be considered to 

cumulatively constitute a composite breach of the CEPTA’s fair and equitable 

treatment standard.  

 

3. Also, at the time the Claimant decided to sell off its stake in Caeli Airways, it still 

enjoyed considerable market share in Mekar that would have allowed it make 

quick recoveries when the crisis abated. It abandoned the enterprise  of its own 

volition.   

 

4. During the course of the Claimant’s investment, government officials from 

Bonooru had  often exerted pressure on Mekar to treat the Claimant favourably. 

The present claim is clearly retaliation against Mekar’s refusal to relent to 

Bonooru’s demands and must be dismissed as baseless. 
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IV. ASSUMING WITHOUT CONCEDING THAT THE RESPONDENT HAS 

VIOLATED ART. 9.9 OF CEPTA, THE APPROPRIATE COMPENSATION 

HAS BEEN PAID. 

It is the submission of the Respondent that the Republic of Mekar is not in breach of the CEPTA 

or liable for violation of Art. 9.9 of the CEPTA. However, if the arbitral tribunal finds that the 

respondent is in violation of Art. 9.9 of the CEPTA, then the appropriate standard of 

compensation is the market value standard 

A. Market Value as Appropriate Standard. 

In line with the decision of the ICSID Tribunal in NextEra Energy Global v Kingdom 

of Spain8, the appropriate liability considering the economic circumstances of the case 

and the position of the Respondent in the matter would be the market value of the subject 

matter of their contract and not more. 

 

B. Contributory Negligence 

Although the Respondent vehemently disagrees with this, the Claimant claims to have 

been denied justice and to have been treated unfairly by the Respondent. This is not the 

case, but even if were so, the Respondent submits that the purportedly unfair treatment 

was founded on the Claimant’s failure, neglect or refusal to give the Respondent due 

and timeous notice of the circumstances occasioning unfair treatment. 

 

C. Compensation has already been paid 

The Respondent also argues that the Republic of Mekar has paid the market value of the 

contract through its 40% investment in the Caeli Airways of Vemma Holdings. 

 

D. The Respondent is not liable: 

                                                             
8 ICSID Case No. ARB/14/11. 
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1. Although it may be argued that the Respondent is liable in light of a decision such as 

that in Joseph Charles v Ukraine9; however, this is not applicable in this case as Art. 

9.9 par. 6 recognizes the use of domestic laws as far as they do not breach the contract. 

It was only possible in the former due to the express provision in the agreement 

prohibiting Respondent in the case from doing so. 

 

2.  Also, the actions of the Respondent were in account of alleviating the economic 

situation of the Republic of Mekar and not in despise of the claimant or an act 

discriminatory towards them. 

 

                                                             
9 ICSID Case No. ARB/06/18 


