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ARGUMENTS ON PROCEDURE 

ISSUE 1: THE TRIBUNAL DOES NOT HAVE JURISDICTION UNDER CHAPTER 9 OF THE 2014 

BONOORU-MEKAR COMPREHENSIVE ECONOMIC PARTNERSHIP AND TRADE AGREEMENT 

(“CEPTA”). 

 

A. Neither CEPTA nor The International Centre for Settlement of Investment Disputes 

Additional Facility Rules, 2006 (“ICSID AF Rules”) envisage state-state arbitration. 

 

B. The CLAIMANT is State by application of the Broches test. 

1. The Broches test is applicable under the ICSID AF Rules. 

 

2. The CLAIMANT was performing essentially governmental functions. 

2.1. Facilitating international travel to and from Bonooru is a governmental function in 

Bonooru [Noble Ventures v. Romania, Award]. 

2.2. The CLAIMANT was empowered by Bonoori law to exercise this governmental 

function [Hamester v. Ghana, Award]. 

2.3. The CLAIMANT was performing governmental functions in this instance [Tatneft v. 

Ukraine, Partial Decision on Jurisdiction].  

 

3. The CLAIMANT was an agent of Bonooru because it was acting under its direction and 

control. 
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ISSUE 2: THE TRIBUNAL MUST ONLY GRANT THE LEAVE SOUGHT BY THE EXTERNAL 

ADVISORS TO THE COMMITTEE ON REFORM OF PUBLIC UTILITIES (“EACRPU”) FOR FILING 

AMICUS CURIAE SUBMISSIONS. 

 

A. The Tribunal should not allow the Consortium of Bonoori Foreign Investors (“CBFI”) 

to file amicus curiae submissions. 

1. CBFI’s submissions would not address a matter within the scope of the dispute. 

1.1. Information regarding Bonooru’s business landscape, and its regulatory framework 

would not assist the Tribunal in resolving this dispute.  

1.2. Information on the global implications of the outcome of this dispute would 

unnaturally broaden its scope. 

1.3. In any case, the information it seeks to adduce is irrelevant. 

 

2. CBFI would not assist the Tribunal because it does not provide a unique perspective 

on the issues within the dispute. 

2.1. Information regarding Bonooru and its business landscape may be provided by the 

CLAIMANT. 

2.2. Its perspective is not independent from the CLAIMANT because its membership 

includes the CLAIMANT and its third-party funder [Eco Oro Minerals v. Columbia, 

Procedural Order 6]. 

 

3. CBFI does not have a significant interest in the proceedings. A mere general interest 

is insufficient [Apotex v. USA, Procedural Order on Participation of the Applicant, BNM, 

as a Non-Disputing Party]. 

  

4.  CBFI has not demonstrated a public interest in the proceedings. It has failed to 

establish that the outcome of this dispute would affect the operation of those systems 

which provide basic public services [Vivendi v. Argentina, Order in Response to a 

Petition for Transparency and Participation of Amicus Curiae]. 
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B.  The Tribunal should allow EACRPU to file amicus curiae submissions. 

1. EACRPU addresses a matter within the scope of the dispute. 

1.1. Its submissions are directly concerned with the CLAIMANT’S investment in Mekar. 

1.2. Amici are permitted to raise fresh jurisdictional questions [Micula v. Romania, 

Decision on Annulment].  

 

2. EACRPU would assist the Tribunal by providing a unique perspective as only it can 

establish unbiased facts regarding the acquisition of Caeli [United Utilities v. Estonia, 

Decision on the Application for Leave to Intervene as a Non-Disputing Party Submitted by 

the European Commission]. 

 

3. EACRPU has demonstrated a significant interest in the proceedings because the 

outcome of this arbitration affects the rights it protects and represents [Apotex v. USA, 

Procedural Order on Participation of the Applicant, Mr. Barry Appleton, as a Non-

Disputing Party]. 

 

4. EACRPU has demonstrated a public interest because this dispute would affect the 

operation of fair business practices in Mekar [Philip Morris v. Uruguay, Procedural 

Order 3].   



5 

ARGUMENTS ON MERITS 

ISSUE 3: THE RESPONDENT DID NOT VIOLATE ARTICLE 9.9 OF CEPTA.  

 

A. The Fair and Equitable Treatment (“FET”) standard was not violated. 

1. The CLAIMANT was not denied justice. 

1.1. The decisions of the Competition Commission of Mekar (“CCM”) and the Superior 

Court of Mekar were not manifestly unjust and did not shock juridical propriety. 

1.2. The denial of immediate trial for the interim injunction did not constitute an undue 

delay, considering the complexity of the dispute, the need for celerity, the 

CLAIMANT’S behavior, and the Court’s behavior in adjudicating the matter [White 

Industries v. India, Final Award]. 

 

2. The RESPONDENT did not violate due process. 

2.1. The CCM did not violate due process in initiating the First Investigation. 

2.1.1. Joint consideration of Caeli and the Royal Narnian’s market shares was 

justified based on common ownership and preferential slot-trading. 

2.1.2. The decision did not offend juridical propriety because other jurisdictions 

have removed industry-specific exemptions for slot trading. 

2.2. The CCM did not violate due process in initiating the Second Investigation. 

2.2.1. The initiation of the investigation was pursuant to a complaint by Caeli’s 

direct competitors. 

2.2.2. The exclusion of other modes of transport while determining Caeli’s market 

share in the relevant market was appropriate. 

2.3. Alternatively, the CLAIMANT failed to establish fault on the RESPONDENT’S 

administrative and legal system as a whole [ECE v. Czech Republic, Final Award]. 

 

3. The maintenance of airfare caps (“Airfare Cap”) by the CCM was not an arbitrary 

measure. 

3.1. The Airfare Cap was a rational policy as it had the objective of ensuring consumer 
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protection according to the Monopoly and Restrictive Trade Practice Act, 2009 

[Lauder v. Czech Republic, Final Award].  

3.2. The Airfare Cap bore a reasonable relationship to this rational policy [Electrabel v. 

Hungary, Award]. 

 

4. Denial of subsidy to the CLAIMANT was not a discriminatory measure because there 

was a reasonable justification. The CLAIMANT is a State-owned and subsidized entity 

and hence has many advantages over private-owned enterprises [Saluka v. Czech 

Republic, Partial Award]. 

 

5. The CLAIMANT was not subjected to abusive treatment. 

5.1. The CLAIMANT has failed to establish the political motivation required to constitute 

harassment as the RESPONDENT’S measures have credible explanations [Tokios 

Tokelés v. Ukraine, Award]. 

5.2. The CLAIMANT’S treatment cannot amount to economic duress because its 

circumstances were the result of its own risky business plans.  

 

6. There was no cumulative breach of the FET standard. 

6.1. CEPTA does not envisage a cumulative breach of the FET standard under Article 9.9.  

6.2. In any case, the intent required on the part of RESPONDENT to cumulatively consider 

factual clusters, which are otherwise separate, does not exist. 

 

B. In any case, the RESPONDENT’S measures are exempt under Article 9.8 CEPTA. 

1. The RESPONDENT’S measures were taken pursuant to legitimate public policy 

objectives. 

1.1. The CCM took measures against Caeli to facilitate consumer protection. 

1.2. The decision to denominate goods and services in MON was taken to stabilize the 

Mekari economy. 

1.3. Caeli was denied subsidies to maintain fair competition in the airline industry. 
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2. Article 9.8 CEPTA confers the RESPONDENT with an unfettered right to regulate. 

 

3. Alternatively, the RESPONDENT exercised its right to regulate within the limits 

prescribed by international investment law. 

3.1. The RESPONDENT’S measures were bona fide. 

3.2. The Airfare Cap was proportionate to the objective of ensuring consumer protection. 

3.3. The denial of subsidies was not discriminatory.  
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ISSUE 4: Fair Market Value (“FMV”) IS NOT AN APPROPRIATE BASIS FOR GRANTING 

COMPENSATION. ANY COMPENSATION AWARDED SHOULD BE REDUCED. 

 

A. FMV standard cannot be availed under the Most Favored Nation treatment standard 

provided in Article 9.7 CEPTA. This is because compensation is a “procedure for 

resolution of disputes” which is excluded by Article 9.7(2) CEPTA. 

 

B. In any case, the CLAIMANT’S assessment of USD 1.1 billion is speculative and 

unsupported by the FMV standard. 

 

C.  Any compensation awarded to the CLAIMANT should be reduced. 

1. The CLAIMANT contributed to its own losses as it took risky business decisions in the 

backdrop of rising oil prices [MTD v. Chile, Award]. 

2. The RESPONDENT is in a state of economic emergency [CMS v. Argentina, Award]. 


