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I. Vemma should be disqualified as a “national of another State”. 

A. The nature of Caeli’s act under Vemma control 

1. Vemma is a mixed enterprise incorporated in Bonooru with 31% to 38% owned 

by Bonooru.1 Under the Broches test, the Respondent find that the Claimant 

violated the second element which is “acting as an agent for the government or 

is discharging an essentially governmental function”2. 

2. Firstly, Vemma acted as an agent for the government. The investment in Phenac 

International Airway in Mekar of Vemma with excessively low prices3 shown 

no commercial purposes for the Claimant but rather mainly benefit to Bonooru.4 

Moreover, the first investigation of CCM (The Competition Commission of 

Mekar) showed that Vemma investing in Phenac International Airport was not 

for Vemma’s commercial purposes but rather to benefit Bonooru by using an 

extravagant approach and lowering the price just to push other investors out of 

this route.5 Therefore, this act should be considered “discharging an essentially 

governmental function”. 

3. Secondly, Vemma is discharging an essentially governmental function. In the 

Memo of Association, the main purpose of Vemma is assist in developing 

Mekar’s aviation industry”6. Supporting remote countries and developing the 

aviation industry is certainly the act of a government organ. Following with the 

act of wholly owned and operating Royal Narnian, which is a “flag carrier of 

Bonooru”7, is certainly “discharging an essentially governmental function”. 

Hence, the Claimant shows a deep connection between Vemma and Bonooru. 

The purposes of the Claimant should be considered as discharging an essentially 

governmental function. 

4. Finally, the tribunal should disqualify the Claimant as “investor”. 

B. The act which seeks to gain more control for Bonooru in Mekar’s market. 

5. Bonooru’s act of helping Vemma indicates helping Vemma to discharging an 

essentially governmental function and seeking for control over Mekar 8. Since 7 

months after Vemma bought Caeli, the Horizontal 2020 Scheme9 unveiled 
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recurring subsidies to companies, which primarily supply Vemma as mentioned 

by Ms Sabrina Blue10. This act allowed Vemma to initiate it’s pricing strategy 

which indicated Vemma political connection with Bonooru. Moreover,  Bonooru 

also held hostage of the Caspian project which rebuild Phenac’s port11. Hence, 

the Claimant’s acts are using political connections to help Vemma “discharging 

governmental function”. 

II. THE TRIBUNAL SHOULD REFUSE THE AMICUS SUBMISSION BY 

THE CONSORTIUM OF BONOORI FOREIGN INVESTORS (CBFI)  

6. The Tribunal should refuse the CBFI’s amicus submissions for three reasons: 

(i)   CBFI did not  file its amicus application in pursuit of public interest;12 

(ii)  CBFI was not independent from the parties of the arbitration and;13 

(iii) CBFI’s amicus submission did not offer a different point of view from that 

of the disputing parties.14 

7. Firstly, CBFI did not file its amicus application in pursuit of any “public 

interest”. In the Suez v. Argentina, “courts have traditionally accepted the 

intervention of amicus curiae in ostensibly private litigation because those cases 

have involved issues of public interest and because decisions in those cases have 

the potential, directly or indirectly, to affect persons beyond those immediately 

involved as parties in the case”.15 Here, CBFI's amicus submission only mentions 

significant interest in all of Bonoori's businesses, which are regular investors in 

the country and have made a sizable capital contribution to Mekar without 

pursuing any public interest.  

8. Secondly, CBFI was not independent from the parties of the arbitration. In the 

Suez v. Argentina, the purpose of amicus submissions is to help the Tribunal 

arrive at a correct decision by providing it with arguments, expertise, and 

perspectives that the parties may not have provided. The Tribunal will therefore 

only accept amicus submissions from persons who establish to the Tribunal’s 

satisfaction that they have the expertise, experience, and independence to be of 

assistance in this case. In order for the Tribunal to make that determination, each 

nonparty wishing to submit an amicus curiae brief must first apply to the 

Tribunal for leave to make an amicus submission.16 In this case, the participation 
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of Lapras Legal Capital in this arbitration through CBFI raises conflict of 

interest17 as Vemma Holdings Inc. and Lapras Legal Capital are members of 

CBFI in good standing. Lapras Legal Capital is advising Vemma on funding 

strategies regarding claims against the Federal Republic of Mekar. Hence, CBFI 

was not independent from the parties of the arbitration.18 

9. Thirdly, the CBFI’s submission did not provide different expertise, experience 

or perspective from that of the parties that could assist the tribunal. According to 

the ICSID’s Arbitration (Additional Facility) Rules, “the non-disputing party 

submission would assist the Tribunal in the determination of a factual or legal 

issue related to the proceeding by bringing a perspective, particular knowledge 

or insight that is different from that of the disputing parties''.19 The purpose of 

amicus submissions is to help the Tribunal arrive at a correct decision by 

providing it with arguments, expertise, and perspectives that the parties may not 

have provided.20 So, an amicus submission should assist the Tribunal by bringing 

a perspective, particular knowledge or insight that is different from that of the 

disputing parties.21 Here, CBFI's amicus only provides context regarding 

Bonooru's business environment, existing enterprise framework,22... without 

offering a different point of view from that of the disputing parties. 

10. In conclusion, the CBFI’s amicus submission should not be admissible. 

III. RESPONDENT DID NOT VIOLATE ARTICLE 9.9 OF CETPA 

11. Neither imposing airfare caps nor the use of MON constituted harassment by 

Respondent. Imposing airfare caps are ordinary commercial pressure, it may 

arise in any commercial relationship23. The airfare was only kept in place until 

2019 due to clear evidence of anti-competitive behavior by Caeli24 and Mekar 

lifted the airfare caps as soon as Caeli’s market share fell below 40%.25 As for 

the use of MON, during the application of that measure, Mekari authorities 

approved the denomination of airfare in US Dollars26 until the crisis subsided. 

These two measures are independent of each other and serve different purposes. 

In addition, Mekar has also given constant consideration to the application of 
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measures. Therefore, both of them,  imposing airfare caps and the use of MON, 

did not constitute harassment. 

12. The denial to assist Caeli Airways does not cause the respondent to violate 

Article 9.9.2.c CEPTA "arbitrary or discriminatory conduct;". In order to 

establish when a measure is discriminatory, there must be (i) an intentional 

treatment (ii) in favor of a national (iii) against a foreign investor, and (iv) that 

is not taken under similar circumstances against another national.27 However, 

Respondent's conduct did not satisfy the fourth condition. Because the denial of 

assistance applied not only to Caeli Airways but also to Larry Air, the airline 

was also owned by a foreign government operating in Mekar at the time.28 

Therefore, Respondent's conduct does not constitute discrimination, Respondent 

does not violate Article 9.9.2.c CEPTA. 

13. The arbitral award cannot be set aside since there are no sufficiently serious, 

specific and consistent indicia of corruption. In the Chevron and TexPet v. 

Ecuador (II), the Tribunal emphasises that the legal test for denial of justice 

requires the claimant to prove objectively that the impugned judgment was 

"clearly improper and discreditable", with the failure by the "national system as 

a whole to satisfy minimum standards".29 In this case, the report by the CILS is 

the only evidence weighing in the Applicant’s favour, which is circumstantial at 

best. Conversely, our perusal of the award of 9 May 2020 suggests that the 

arbitrator considered both parties’ submissions equitably, applied his mind, and 

arrived at a well-reasoned decision.30 Therefore, enforcement of the 

Respondent's award does not constitute a denial of justice. 

IV. THE RESPONDENT HAS VIOLATED ARTICLE 9.9 OF CEFTA, THE 

ASSET-BASED METHOD IS THE APPROPRIATE COMPENSATION 

STANDARD.  

14. The asset-based method is used for situations where it is not likely to be 

profitable.  In the RDC v. Guatemala case, given the past performance of FVG, 

the claim of lost profits is speculative. The asset-based method in which cash 

flows cannot be reliably determined31. In this case, oil prices around the globe 

crashed to a five-year low in June 2014.32The global aviation market is supported 

by low fuel prices, Caeli Airways has benefited from this. And Caeli Airways' 
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business model is based on selling cheap tickets. It's not a good long-term 

pattern. With fuel prices rising, Caeli Airways cannot keep its profit margin per 

customer low. If the number of consumers or if operating costs increase, then it 

will suffer greatly.33 Therefore, the asset-based method is the appropriate 

compensation standard. 
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Prayer for Relief 

In light of the above, the tribunal should: 

a. Decline to exercise jurisdiction due to the Claimant’s status as a State-owned 

enterprise; 

b. Refuse the amicus submission by the CBFI; 

c. Find that the Respondent has not violated Article 9.9 of the CEPTA; 

d. Order the Respondent to pay the Claimant using the asset-based method. 

 


