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I. THE TRIBUNAL HAS NO JURISDICTION UNDER CHAPTER 9 OF TEH
CEPTA.

A. The claimant is a state-owned enterprise controlled by Bonooru government
and is not an investor under CEPTA.

1. The claimant is actually controlled by Bonooru and it is merely the
representative of Bonooru.

a. The state capital participation in the form of the claimant’s equity
organization is sufficient to determine that the claimant is controlled
by Bonooru.

(1) As a single party, Bonooru holds thirty-eight percent of
shares in total, which is large enough to control the
operation of the claimant.

(2) Even if thirty-eight percent of shares is a minority
shareholding compare to private shares professedly, a
small amount of state share can also have important
national implications.

b. The facts of the case reflect the close relationship between the
claimant and Bonooru which show Bonooru’s control over the
claimant.

2. Since the claimant is controlled by Bonooru, it is not an investor under
article 9.1 of CEPTA.

a. The claimant is not an investor under para.(a) article 9.1 of CEPTA.

b. The claimant is not an investor under para.(b) article 9.1 of
CEPTA.

3. Since the claimant is controlled by Bonooru, the claimant does not apply to
the ICSID convention.

a. Article25 (1) of ICSID convention excludes disputes between state
and state.

b. Article 27 of ICSID Convention clearly the investor can not be the
representative of a state.

B. Even if the tribunal decide that the claimant is not controlled by Bonooru, it
still have to examine whether the claimant is a qualified state-owned
enterprise for investment arbitration.

1. Examination is a prerequisite to determine whether state-owned enterprises
are qualified investors for investment arbitration.

2. The tribunal needs to examine the purpose of the claimant's business
activities and whether it has a governmental function.



a. The tribunal needs to examine the purpose of the claimant's
business activities according to commercial transaction test1.

b. The tribunal needs to examine whether the claimant has
governmental functions according to the Broches standard2.

C. The claimant should not be treat as a subject according to the legislative
purpose of ICSID convention.

1. The ICSID was created by the World Bank to encourage private rather
than public international investment, so its jurisdiction is limited to
investment disputes between private investors and states.

2. The basis for ICSID convention’s existence is to depoliticize the settlement
of investment disputes.

II. TRIBUNAL SHOULD GRANT THE LEAVE SOUGHT FOR FILING
CONSORTIUM OF BONOORU FOREIGN INVESTMENT’S SUBMISSION
AND SHOULD NOT GRANT THE LEAVE SOUGHT FOR FILING
EXTERNALADVISORS’ SUBMISSION.

A. Should grant the leave sough for filing the external advisors’ submission.

1. Amici fulfills the three things mentioned in Article 41 of ICSID Additional
Facility Rules which the tribunal must consider.

a. Amici has deeply involved in a lot of legal activities of the claimant
so it can bring a different perspective, particular knowledge or
insight to assist the tribunal to solve the dispute.

b. The award of this dispute will impact the anti-corruption efforts and
fair business practices in Mekar which consist of the significant
interest of the Amici.

c. Since the matter raised by the Amici about corruption will affect the
jurisdiction, it is within the ISSUE Ⅰ.

2. Amici fulfills the other things3 that the tribunal shall consider.

a. Being independent advisors in all the processes related to the
dispute and accepting no support from any parties, the Amici can
keep independent and neutral in the arbitration.

b. Amici stands for fighting with corruption and improving the fair
business environment which are surely with the public interest.

B. Should not grant the leave sough for filing the Consortium of Bonooru
Foreign Investment’s (CBFI) submission.

1 Victor Essien, Aron Broches, Selected Essays, World Bank, ICSID, and Other Subjects of Public and Private International Law, Leiden: Martinus Nijhoff

Publishers, 1995: 202.

2 Malcolm N. Shaw, International Law (6thed.), Cambridge: Cambridge University Press, 2008: 708-714.

3 CIETAC Arbitration Rules, SIAC Arbitration Rules, SCC Arbitration Rules.



1. Amici fails to fulfill the things mentioned in Article 41 of ICSID
Additional Facility Rules which the tribunal must consider.

a. Since Amici never substantively got involved in any related
processes of the dispute and does not know any information more
than the disputing parties, it is not able to bring different
perspectives, insight or knowledge to assist the tribunal solve the
tribunal.

b. This dispute will not cause any actual effect to Amici.

2. Amici fails to fulfill the things4 which the tribunal shall consider.

a. Since the Lapras Legal Capital which is the advisor of the Claimant
through CBFI made preparation in the submission, Amici lost its
independence and neutrality.

b. Amici only stands for its own interest instead of the public interest.
Ⅲ. THE RESPONDENT’S ACTS HAVEN'T VIOLATEDARTICLE 9.9 OF CEPTA.

A. Fair and equitable (FET) standard should be properly applied in IIAs
(international investment agreements).

1. FET standard is prone to be extensively interpreted without international
law's specific and consolidated statement .

2. National interests should be combined with the application of FET
under Article 9.9 of CEPTA.

B. The Respondent's acts should not be given rise to a breach of the FET
standard in Article 9.9 of CEPTA.

1. The Respondent's acts are rational and reasonable under the framework of
CEPTA.

a. Respondent owns right to regulate under Article 9.8 of CEPTA and
international law.

b. CCM's acts targeted at Claimant are on its duty to maintain
domestic market order.

(1) CCM has notified sufficiently that any anti-competitive
behavior would be subjected to the review of it.

(2) The purpose of placing caps upon the Claimant is
preventing anti-competitive behavior and earning
supra-competitive profits.

(3) The determination of market share is based upon rational
basis.

c. The Respondent has complied the judicial process and protected the

4 Ibid.



Claimant’s right to judicial relief.

(1) The accuse of the Respondent’s bribery based on no
authentic legal ground.

(2) The Respondent has given the Claimant opportunities of
judicial relief in its territory when judicial resources are rare.

2. The Respondent has fulfilled its due obligation of fair and equitable
treatment and full protection.

a. After been acquired by Vemma, Caeli still enjoy the privilege at
Phenac International Airport.

b. The Respondent has reminded and warned Vemma for its high-risk
business activities.

Ⅳ. THE RESPONDENT SHOULD NOT BEAR THE COMPENSATION
OBLIGATION, EVEN IF A COMPENSATION IS AWARDED, THE
APPLICABLE STANDARD SHOULD BE “MARKET VALUE”.

A. The Respondent bears no obligation of compensation.

1. The Claimant should bear responsibility for its own high-risk business
activities.

2. The Respondent has fully exercised its obligation of reminding and
warning the Claimant.

3. The Claimant waived Caeli even if it had capability of recovering fast
because of its high market value.

B. Even if the compensation is awarded, it should be reduced and correspond
with the “market value” standard.

1. The Respondent’s dire economic situation should be taken into account.

2. Pursuant to the agreement, the compensation should correspond to the
“market value” standard.

a. Under Article 9.21(1)(a) of CEPTA, the “market value” should be
solely applied.

b. Neither principles of international law nor the most favoured nation
obligation contained in CEPTA give the Claimant right to beyond
the standard clearly stipulated in CEPTA.

3. The application of the “ fair market value” standard is prone to result in
overcompensation.

4. The Claimant bears responsibility of its own contributory fault, which laid
great impact on the determination of compensation.
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