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A. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THIS DISPUTE 

I. Vemma is not qualified as an “investor” under CEPTA 

1. Claimant is an SOE since the State possesses a sizeable stake in Vemma (Annex IV, ¶5) 

and controls the enterprise via the board of directors (Uncontested Facts, p.31, ¶22). 
2. CEPTA requires SOE to act in a consistent manner with the Party (Art. 9.13), meaning SOE 

should be considered as a Party, rather than “an enterprise with the nationality of a Party” 

and thus, not qualified as “investor” under CEPTA (Art. 9.1). 

II. Vemma is not qualified as ‘national of another State’ under ICSID AFR. 

3. This dispute should be submitted under ICSID AFR (Art. 9.16.2(b), CEPTA) and ICSID 

AFR only contemplate proceedings between a State and a “national of another State”. 

a. “National of another State” should be interpreted in light of ICSID AFR’ s object 

and purpose (Art. 31, VLCT). 

b. ICSID speaks of the role of private international investment, therefore, State 

acting as an investor is not qualified as “national of another State” and has no 

access to the Centre. 

4. Even if Claimant denies its status of SOE, or argues SOE still has access to ICSID, Vemma 

still not qualifies as ‘national of another State” under international law and the Broches 

test. The determination process requires both a structural and functional point of view 

(Salini v. Morocco) 

a. Regarding the structural test, Bonooru controls and manages Vemma: 

i. maintains a sizeable stake in Vemma 

ii. a member of Bonooru’s government is the head of Vemma’s directors,  

b. Regarding the functional test, Vemma carries out a governmental function: 

i. Venma’s purposes and objectives are typical of a state entity, proven in its 

Memorandum (Art. 3.a, 3.h, Annex IV) 

ii. Vemma exercises the governmental function to protect the mobility rights 

of Bonooru’s citizens (Annex III).  

iii. During its investment, Vemma aimed at promoting Bonooru’s economics 

rather than bringing profitable to itself (Uncontested Facts, p.33, ¶33; 

Annex VII) 



B. THE TRIBUNAL SHOULD GRANT LEAVE TO CPUR’S SUBMISSION WHILE 

DENYING CBFI'S SUBMISSION 

I. CPUR’s submission should be granted leave since the issue of bribery affect 

the Tribunal’s competence. 

5. Under Art. 41.3(a), ICSID Arbitration AFR, the submission brings about a different 

perspective of legal issue related to bribery that may assist the Tribunal to determine its 

jurisdiction  

a. Bribery is contrary to the purpose of CEPTA and public policy. 

b. Under New York Convention, the award that was contrary to the public policy may 

be refused to be recognized or enforceable. 

c. Consequently, the Tribunal should grant leave to CPUR on the ground of 

determining a legal issue related to its competence 

6. Under Art. 41.3(b), the Respondent has also objected to the Tribunal jurisdiction, therefore, 

the submission related to the Tribunal’s competence is within the scope of the dispute. 

7. Under Art. 41.3(c), there is a public interest in the subject matter of this arbitration, plus 

CPUR possesses a significant interest in this dispute.  

II. The Tribunal should not accept CBFI’s submission due to the conflict of 

interest. 

8. There is an implicit criterion requiring that a non-disputing party be independent (von Pezold 

and others v. Zimbabwe) in order to bring a different perspective that does not unfairly 

prejudice either party subject to Art 41.3.(a). 

9. CBFI is not independent since there is a conflict of interest. 

a. Claimant is a member of CBFI, and provides financial aids in form of membership 

fees to every year, in exchange for being protected. 

b. Regarding the support of Lapras Legal Capital, Lapras advised Vemma in its 

investment in Mekar, which is a disputing matter. However, it still reserved the vote 

rights in issuing the CBFI’s submission, thus it could bring the perspective that in 

favor of the Claimant and unfairly prejudice to the Respondent. 

 

C. RESPONDENT DID NOT BREACH THE OBLIGATION OF FAIR AND EQUITABLE 

TREATMENT UNDER ARTICLE 9.9 OF CEPTA 



10.  I. Respondent’s measure did not constitute illegal denial of justice 

   a. Delaying Claimant’s request for hearings 

- Prolonged judicial proceedings stemming from economic crisis should be 

taken into account  

- Equivalence delay between Claimant’s hearing and domestic hearings 

  b. Enforcement set-aside award 

   - The ability to enforce set-aside award [UNCITRAL Model Law; VLCT] 

11.  II. Respondent’s measure did not involve fundamental breach of due process 

   a. Respondent explained the reason for granting no subsidies to Claimant. 

b. CCM’s initiation of the first investigation is legal measure. Despite Claimant’s 

lower than 50% market share, aviation industry is an industry that requires special 

attention. 

   c. CCM’s imposition of air-fare caps achieves the proportionate and necessary rate 

   i. There is no evidence caps hurt Claimant’s profitability 

   ii. Claimant recognizes the caps were reasonable 

d. Even Tribunal finds Respondent’s investigation measure illegal, it did not 

constitute a breach of FET obligation [Art. 9.9(6) of the CEPTA] 

 

12.  III. Respondent did not act in discriminatory manner by refusing to grant subsidies 

to Claimant 

a. Discriminatory manner shall be subject to relevant-situation test [CMS v. 

Argentina]  

  b. Star Wings is not in relevant-situation due to being privately-owned, unlike 

Claimant is State-owned company. 

   c. JetGreen is not in relevant-situation: 

  i. JetGreen is privately-owned company 

ii. JetGreen has 21% market share, meanwhile Claimant enjoyed 43%  

  d. Besides Claimant, another State-owned company received no subsidies 

13.  IV. Respondent did not frustrate Claimant’s legitimate expectation on the consistent 

manner 

  - Respondent made no specific representation on the stability of its manner  

  - Change in manner cannot be deemed to have frustrated Claimant’s legitimate  

expectation 



 

D. IF TRIBUNAL FINDS A BREACH OF ARTICLE 9.9 OF THE CEPTA, MARKET 

VALUE IS APPROPRIATE STANDARD FOR COMPENSATION AWARD 

14.  I. The alleged claim for depriving Claimant’s investment falls within Respondent’s 

right to regulate 

- Respondent has the right to regulate in their territories in order to achieve 

legitimate public policy objectives [Art. 9.8 of the CEPTA] 

- Respondent’s measures fall within the right to regulate because it aims for public 

policy objectives. Thus, respondent’s measures could not be considered as a breach 

of FET obligation. 

15.  II. Market value standard should be applied if Tribunal finds a breach of Art. 9.9 of 

the CEPTA 

- “Market value” standard should be applied to compensation award [Art. 9.21(1)(a) 

of the CEPTA] 

- Inappropriate “fair market value” standard  

16.  III. Respondent already paid “market value” price to Claimant 

  - Claimant failed to yield any buyer for its shares 

  - Claimant sold its stake to Respondent 

 

E. IF TRIBUNAL FINDS A COMPENSATION SHOULD BE AWARDED, THE 

COMPENSATION AMOUNT SHOULD BE REDUCED 

17.  I. Applicable law should be customary law if Tribunal finds compensation should be 

awarded 

International Law Commission’s Articles on Responsibility of Respondents for 

Internationally Wrongful Acts should be applied to determine for compensation 

award. (the “ILC”) 

18.  II. Respondent is not liable to compensate for Claimant’s own conduct 

a. The contribution to the injury by willful or negligent action or omission of 

Claimant shall be taken into account to reparation [Art. 39) of the ILC] 

b. Claimant’s negligent conduct materially contributes to its suffered losses 

[Occidental v. Ecuador] 

 i. Claimant’s conduct lacks of due care on its business project 



ii. Claimant’s losses would have been significantly reduced if Claimant had 

paid its debt 

19.  III. Respondent’s ongoing dire economic crisis should be taken into account if 

Tribunal award compensation 

  - Respondent’s increasing bank loan 


