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I. THE TRIBUNAL DOES NOT HAVE JURISDICTION UNDER CHAPTER 9 OF 

THE CEPTA 

A. Vemma is not given standing under CEPTA 

1. Presumptions in favour of state-owned enterprises’ standing are inappropriate 

[Inceysa v. El Salvador] 

2. Comparison to other treaties with respect to definition of investor for interpretation 

is inappropriate [Aguas del Tunari v. Bolivia] 

B. Vemma is not given standing under ICSID Additional Facility Rules 

1. Vemma is owned and controlled by Bonooru 

a. Even with a minority holding, Bonooru can control Vemma [Christoph H. 

Schreuer, The ICSID Convention: A Commentary, 1st ed] 

b. Bonooru controls Vemma through its majority voting rights in shareholder 

meetings [Thunderbird v. Mexico] 

c. Bonooru controls Vemma through its management powers [Vacuum Salt v. 

Ghana, Thunderbird v. Mexico] 

2. Vemma is not given standing under “Broches test”  

a. Vemma is discharging an essentially governmental function in its investment 

[Commentary to Article 5, ILC, Articles on the Responsibility of States for 

Internationally Wrongful Acts; Article 2(2) of the United Nations Convention 

on Jurisdictional Immunities of States and their Property; HEP v. Slovenia] 

b. Vemma is acting as an agent for Bonooru with respect to its investment [Article 

8 ILC, Articles on the Responsibility of States for Internationally Wrongful Acts; 

EDF v. Romania] 

II. IT IS INAPPROPRIATE TO GRANT LEAVE TO CBFI 

A. CBFI does not file its amicus application in pursuit of any public interest 
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1. CBFI’ s submission is not in the furtherance of the public interest [RFP v. Canada, 

Procedural Order No. 6; Apotex II v. USA, Procedural Order No. 4] 

B. CBFI lacks independence from the disputing parties 

1. The connection CBFI has with Vemma makes it lack independence [Eli Lilly v. 

Canada, Award] 

2. The participation of Lapras Legal Capital in this arbitration through CBFI raises a 

conflict of interest [Suez/Vivendi v. Argentina, Order in Response to a Petition for 

Transparency and Participation as Amicus Curiae; Philip Morris v. Uruguay, 

Award] 

C. CBFI’s application fails to assist the tribunal by offering a different point of view from 

that of the disputing parties 

1. CBFI fails to show that their experience, expertise and perspectives will assist the 

Tribunal 

a. CBFI’s particular experience and expertise is unlikely to surpass the combined 

expertise of the tribunal and the parties’ counsel [Apotex II v. USA, Procedural 

Order No. 4; Apotex I v. USA, Procedural Order No. 2] 

b. CBFI’s composition of its membership is insufficient to offer a different 

perspective than the disputing parties [Philip Morris v. Uruguay, Award] 

2. CBFI is not able to provide a different perspective than the parties [RFP v. Canada, 

Procedural Order No. 6; Bear Creek Mining v. Peru, Procedural Order No. 6] 

III. IT IS APPROPRIATE TO GRANT LEAVE TO THE EXTERNAL ADVISORS 

TO CRPU 

A. The external advisors to CRPU file their amicus application in pursuit of a public 

interest [World Duty Free v. Kenya] 

B. The external advisors to CRPU are independent from the disputing parties [von Pezold 

and others v. Zimbabwe, Procedural Order No. 2] 
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C. The external advisors to CRPU address matters within the scope of the dispute 

1. Legality of the investment is within the scope of the dispute [Article 31(3)(c) VCLT] 

2. The tribunal has the power and jurisdiction to consider issues of illegality if the 

issue has not been put before it by the parties [Inceysa v. El Salvador; World Duty 

Free v. Kenya] 

3. The external advisors to CRPU’ submission may raise matters of public interest that 

the parties are unable or unwilling to address [Apotex I v. USA, Procedural Order 

No. 2] 

IV. RESPONDENT DID NOT VIOLATE ARTICLE 9.9 OF THE CEPTA 

A. The delay of a court hearing relating to interim measures was reasonable. 

1. Mekari Court was infamous for being slow. 

2. The behaviour of the Court itself can be considered when determining whether the 

Court’s delay amounts to denial of justice under FET [White Industries Australia 

Limited v. India]. 

3. The test for establishing a denial of justice sets a high threshold. 

B. The Respondent did not act arbitrarily. 

1. The two investigations were conducted in accordance with the MRTP. 

2. The airfare caps placed on Caeli were reasonable as their purpose was to prevent 

Caeli from earning supra-competitive profits in the future. 

C. Respondent did not give abusive treatment to Claimant. 

D. Respondent did not frustrate the legitimate expectations of Claimant. 

1. Respondent did not destroy Claimant’s legitimate expectations and bear in mind 

that the notion of ‘legitimate expectations’ is an objective concept, that it is the 

result of a balancing of interests and rights”of both the investor and the host state 

[El Paso v. Argentina]. 
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V. THE APPROPRIATE COMPENSATION STANDARD IS MARKET VALUE 

A. The compensation standard set out under Article 9.21 of the CEPTA is market value. 

B. Article 9.7 of the CEPTA is not breached as the compensation standard does not 

constitute “treatment”. 

1. The compensation standard is part of the procedures to resolve disputes and thus 

cannot be considered “treatment” under Article 9.7(2) of the CEPTA. 

2. Even if compensation is a substantive obligation, measures adopted or maintained 

by Mekar/Bonooru are lacking in order to make it a “treatment”. 

C. It would go against the intentions of the Parties to apply the compensation standard 

imported from another BIT. 


