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I. THE TRIBUNAL DOES NOT HAVE JURISDICTION UNDER CHAPTER 9 OF THE 

CEPTA. 

A. The Claimant qualifies as a State-owned Enterprise ('SOE') and does not satisfy the 

Broches Test.  

1. The Claimant qualifies as an SOE.   

a. The continuous nationality rule should apply to determine the ownership status of 

the Claimant. 1  Therefore, the Claimant's restructuring, which took place 

subsequently on March 2, 2021, should be considered for determining the standing 

of the Claimant. 

b. Bonooru State exercises effective control and has a significant say in all matters 

concerning the Claimant. Therefore, the Claimant qualifies as an SOE.2    

c. In arguendo, even if the critical date rule were to apply, the Claimant would still 

qualify as an SOE considering Bonooru's deep-rooted influence in its operations and 

the totality of the circumstances surrounding the Claimant's investment.3   

2. The Claimant does not satisfy the Broches Test, which states that an SOE should not 

be disqualified unless it is "acting as an agent of the government" or "discharging an 

essentially governmental function".4  

a. The Bonooru government dominated the management and influenced the Claimant's 

business operations, which were diverted predominantly in the pursuance of its 

sovereign State policies, particularly the Caspian Project. Hence, the Claimant 

operated as an agent of the Bonooru government.5  

b. Additionally, in the course of its operations, the Claimant was duty-bound to perform 

compulsory public functions like emergency medical evacuations on account of the 

significant State control exercised upon it. 

                                                 
1 Loewen v. USA, ICSID Case No. ARB(AF)/98/3, ¶225 (Award, 2003).  

2 SCHREUER, THE ICSID CONVENTION: A COMMENTARY 323 (2nd ed., 2009) [‘SCHREUER’]. 

3 Thunderbird v. Mexico, IIC 136, ¶107-109 (Award, 2006). 

4 SCHREUER, 161.  

5  BUCG v. Yemen, ICSID Case No. ARB/14/30, ¶34 (Decision on Jurisdiction, 2017); CRAWFORD, THE 

INTERNATIONAL LAW COMMISSION’S ARTICLES ON STATE RESPONSIBILITY: INTRODUCTION, TEXT AND 

COMMENTARIES 112 (2002).  
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B. The Claimant, being an SOE, does not fall within the scope of the meaning of "investor" 

defined in the CEPTA, in light of Articles 31 and 32 of the VCLT.6 

C. The claims should be declared inadmissible considering that the Claimant indulged in 

corrupt practice for procuring the investment in violation of international public policy.7   

II. THE TRIBUNAL MUST GRANT LEAVE TO FILE AMICUS CURIAE SUBMISSIONS TO 

EXTERNAL ADVISORS TO CRPU AND NOT TO CBFI. 

A. External Advisors to CRPU fulfil the criteria to file amicus curiae submission laid down 

in Article 9.19(3) of the CEPTA. 

1. The amicus submission lies within the scope of the dispute.8 The plea of illegality of 

the investment is vital in the context of determining the Tribunal's jurisdiction over the 

claims. 

2. The amicus submission will assist the Tribunal by bringing a perspective different from 

that of the disputing parties. 9  The amicus, having participated in the privatisation 

process, would be able to provide material facts in respect of the Claimant's corrupt 

practice for procuring the investment. 

3. The submission will not unduly burden the arbitral proceedings.10 Amicus has compiled 

with all the requirements and submitted them well before the Main Stage of the arbitral 

proceedings. 

4. Leave for filing amicus submission must be granted in light of significant public interest 

in corruption cases.11 

5. The external advisors are Mekari civil society members and are independent of the 

disputing parties.12 

B. CBFI does not fulfil the criteria to file amicus curiae submission laid down in the CEPTA.  

                                                 
6 VCLT, (1986), Art.31, 32. 

7 Metal-Tech v. Uzbekistan, ICSID Case No ARB/10/3, ¶290-292 (Award, 2013). 

8 Apotex Inc. v. USA, ICSID Case No. ARB(AF)/12/1, ¶33 (Procedural Order No.2, 2011). 

9 Suez v. Argentina, ICSID Case No. ARB/03/23, ¶23 (Order in Response to a Petition for participation as amicus 

curiae, 2006) [‘Suez’]. 

10 Id., ¶15. 

11 Methanex v. USA, UNCITRAL ¶70 (Decision of the Tribunal on Petitions from Third Person, 2001). 

12 Suez, ¶32. 
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1. CBFI will not bring a new perspective to the Tribunal.13 The Claimant is a member of 

CBFI and thus, their perspective will be similar to that of CBFI. 

2. CBFI's application lacks significant public interest.14 As a consortium of investors, 

CBFI has only a general interest in the dispute. Further, their concerns are already 

presented by the Claimant before the Tribunal. 

3. CBFI is not an independent party. An amicus curia must not be professionally affiliated 

to the disputing parties.15 Lapras, an active member of CBFI, is advising the Claimant 

on funding strategies with respect to its claims. 

III. THE RESPONDENT HAS VIOLATED ARTICLE 9.9 OF THE CEPTA. 

The Respondent's acts were a legitimate and proportional exercise of their right to regulate, as 

provided in Article 9.8 of the CEPTA. 

A. The acts of the Respondent were not Arbitrary.  

1. Arbitrariness is a measure which shocks, or surprises, a sense of judicial propriety.16
 

2. At the time of the investment, the Claimant was sufficiently notified that any anti-

competitive behaviour would be subject to the review of the CCM.  

3. Nonetheless, the Claimant adopted a predatory pricing business model to undercut its 

competitors. Additionally, the Claimant breached the antitrust legislation by abusing 

the dominant position with the help of privileges granted to it at the Phenac 

International Airport. Thus, as the CCM investigations and consequent imposition of 

fines were merely the proper application of domestic law. 

B. The Respondent acted in a non-discriminatory manner.  

1. Discrimination by a host State is found when similar cases are treated differently 

without reasonable justification.17 

2. The Claimant was a state-owned airline and was also receiving subsidies from their 

home state. Therefore, granting any other subsidies would provide them with an undue 

                                                 
13 Bear Creek Mining v. Peru, ICSID Case No. ARB/14/21, ¶38 (Procedural Order No. 6, 2016) 

14 Suez, ¶33. 

15 Suez, ¶32. 

16 USA v. Italy, ICJ GL No 76, ICJ Rep 15 (Judgement, Merits, 1989). 

17 Saluka v. Czech Republic PCA ICGJ 368 (Partial Award, 2006). 
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advantage over other airlines. Hence, the deferential treatment, if any, is reasonably 

justified.   

C. The acts of the Mekari Courts do not constitute Denial of Justice.  

1. Absence of fundamental breach of due process. 

a. The threshold for establishing denial of justice is very high. Mere passage of time or 

undue delay cannot amount to the same.18 

b. Mekari courts adjudged the appeal within twenty-four months despite the average 

time to decide civil cases in the state being twenty-seven months.  

2. The Mekari Courts regardfully exercised their discretion to uphold the Award.  

a. The use of "may" in the New York Convention indicates that courts enjoy discretion 

to recognize and enforce an arbitral award set aside in the country in which the award 

is made.19 

b. The Mekari Courts after carefully considering the evidence on record and public 

policy of Mekar, appropriately exercised their discretion to enforce the award set 

aside in Sinnograd.  

IV. THE RESPONDENT MUST APPLY MV STANDARD FOR COMPENSATION, IF ANY. IN 

CASE FMV STANDARD IS APPLIED, COMPENSATION MUST BE REDUCED. 

A.  CEPTA expressly prescribes market value as the standard of compensation. 

1. The CEPTA prescribes for MV standard for compensation and therefore, the parties are 

bound by it. 20  

2. The term 'may' used in the CEPTA does not always signify uncertainty21 and can be 

used to ensure compliance.22      

B. Inapplicability of the MFN clause. 

1. FMV standard has only been imported from a third party treaty, when the treaty in 

question did not expressly prescribe a particular standard.23  

                                                 
18 White Industries Australia Ltd v. India, IIC 529 (Final award, 2011). 

19 REDFERN & HUNTER, REDFERN AND HUNTER ON INTERNATIONAL ARBITRATION, ¶11.93 (6th ed., 2015). 

20 VCLT, (1986), Art. 26. 

21 CRAWFORD, THE CONSTRUCTION OF STATUES 516 (2014). 

22 MAXWELL, MAXWELL ON THE INTERPRETATION OF STATUTES 381 (10th ed., 1953). 

23 CME v. Argentina, ICSID Case No. ARB/048, ¶409 (Award, 2005). 
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2. The MFN clause cannot be used to derogate from the standard expressly prescribed in 

the CEPTA.  

C. The compensation must be reduced if FMV standard is applied. 

1. Compensation must be reduced in light of contributory negligence. 

a. Reparation for an injury must be determined by taking into account the contribution 

of the injured state.24 An investor bears responsibility for its risks, irrespective of the 

treatment provided by the host state.25 

b. Despite the several concerns raised by the Respondent, the Claimants adopted risky 

business strategies which included rapid expansion into Mekar's market without 

taking into account the volatility of the fuel prices.  

c. Accordingly, the compensation shall be reduced as the Respondent cannot be held 

liable for the Claimants risky business choices.  

2. Compensation must be reduced due to Mekar's economic situation. 

a. An investment in a volatile state is an obvious risk and such risks must be taken into 

consideration.26 

b. The Tribunal should take into account the ongoing economic crisis in Mekar while 

awarding any compensation.  

                                                 
24 ARSIWA, (2001), Art. 39. 

25 Mtd v. Chile, ICSID Case No. ARB/01/7, ¶242 (Award, 2004). 

26 Himpurna v. PLN, 25 Y.B. Comm. Arb. 13 ¶364-366 (Final Award, 1999). 


