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A. The Tribunal lacks jurisdiction to hear this dispute as the Claimant does not 

qualify as an investor under the CEPTA 

1) The CEPTA should be interpreted to exclude state-owned enterprises from treaty 

protection 

1. The personal jurisdiction of this Tribunal extends only to disputes between a State Party and 

an Investor.1 The CEPTA defines investors in its Article 9.1, but does not definitely state the 

fate of state-owned enterprises. However, this was not the case under the previous 1994 

Bonooru-Mekar BIT, which in its clear wordings, granted government-owned enterprises treaty 

protection.2 Therefore, for the same parties to have excluded such a clause when negotiating 

the CEPTA, it indicates an intention to not continue to grant state-owned enterprises access 

to the treaty dispute resolution mechanism. 

2) The Claimant acted as an agent of the Bonoori government 

2. In determining the investor status of state-owned enterprises, several tribunals have applied 

the Broches Test established in CSOB v. Slovakia, to the effect that an enterprise that performs 

governmental functions or acts as an agent of a state cannot be referred to or regarded as 

anything other than a state.3 As such, such an enterprise would not qualify as an investor or 

enjoy treaty protection. 

3. A number of situations point to the fact that the Claimant’s functions were carried out to 

further Bonoori government’s policy. First, the Memorandum of Association of Vemma 

holding inc.4 indicates that Vemma is to continue business and function as a national airline 

and is to conduct its operation for the development of the aviation industry of Bonooru, and 

in accordance with Act 70 of the Bonooru constitution.5 Additionally, the Claimant operated 

in routes which were less beneficial to its investment in Caeli but overly beneficial to 

Bonooru.6 Also, Bonooru had effective control of the Claimant’s functions at all relevant 

times. The Ministry appointed some of the directors on the board.  Likewise, the decision-

making process of the company requires 50% of the shareholders in the company to be 

 
1  Article 9.16(1) CEPTA; Article 2 ICSID Additional Facility Rules. 
2  Article 1, Bonooru-Mekar BIT. 
3  CSOB v Slovakia, ICSID (1999); BUCG v Yemen, ICSID (2017), Maffezini v Spain, ICSID (2000), 80. 
4  Annex IV, pp 44-46. 
5  Para 3 (h) Memorandum of Association of Vemma Holdings Inc. p 44 of the Case File. 
6  Annex VII, pg 55.  



present as quorum. Bonooru, having 30% shares and with its members always being present 

for all Vemma’s meetings, mostly constitute the majority and as such has great influence on 

the decisions of Vemma.7 

B. Admissibility of the amici submissions 

4. Article 41(3) of the Additional Facility Rules (AFR) as well as Article 9.19(3) of the CEPTA establish 

three requirements an amicus submission is to meet in order to merit admission and the 

requirements are to be met concurrently. 

1) The amicus submission by the Consortium of Bonooru Foreign Investors would not 

assist the tribunal.8  

5. The amicus brief is not in pursuit of any “public interest” and it does not bring any new 

perspective to the dispute that would be of assistance to the Tribunal. It portrays bias, as it 

points out that two members of the consortium are currently pursuing claims against the 

Respondent under Chapter 9 of the CEPTA.9 Hence, the Respondent submits that the amicus 

submission be rejected.  

2) The amicus submission by the External advisors to the Committee on reform of 

Public Utilities satisfies every requirement.  

6. The amicus submission10 addressed issues of accounting and auditing standards from a 

professional standpoint, which would guide the Tribunal as to whether the market value or 

fair market value should be the appropriate basis for the grant of compensation. The 

submission also points out that the regulatory interest of the State should be considered. 

Thus falling within the fourth issue in this dispute. 

7. The requirement of significant interest was also satisfied as the CRPU is a member of the 

Mekari Civil Society and it was involved in the process that led to the acquisition of Ceali 

Airways by Vemma Holdings.  

C. Mekar did not violate Article 9.9 of the CEPTA 

 
7  Proc. Order 03, para 3 p. 86. 
8  Article 41(3)(a) AFR. 
9  Amici Submission by Bonoori CBFI, pg. 16-17. 
10 Amici Submission by Mekar CRPU, pg. 19. 



8. Article 9.9 of the CEPTA provides for the fair and equitable treatment standard that should be 

afforded to investors from member states. 

1) There was no denial of justice 

9. The standard for denial of justice requires “fundamentally unfair proceedings and outrageously 

wrong, final and binding decisions.”11 Tribunals have recognized that a court is not required 

to address every argument12 and the brevity of a judgment is not an indication of denial of 

justice.13 

10. Vemma Holdings was granted adequate opportunity to appear before Mekari courts and 

appeal decisions regarding its investment.14 

2) There was no fundamental breach of due process 

11. Due process requires transparency and fairness in governmental procedures.15 Mekari upheld 

due process in all of its measures, as it consistently made the reasons for its actions public 

and known.16 

3) There was no arbitrary or discriminatory conduct 

12. Discrimination may be alleged where there is a difference in the treatment of investors in 

similar circumstances without any justification.17 A difference in circumstances may be due to 

a public policy or interest.18 

13. Vemma Holdings and the other investors granted the subsidy were not in the same 

circumstances. Mekar has a policy to not use revenue generated from internally for sustaining 

another state’s investment.19 

4) There was no abusive treatment of the investors 

14. The CEPTA includes harassment, duress, and coercion as forms of abusive treatment.20 

Investigations and judicial proceedings do not constitute abusive treatment.21 

 
11 Arif v. Moldova, ICSID (2013) 445. 
12 Philip Morris v. Uruguay, ICSID (2016) 557. 
13 Bridgestone v. Panama, ICSID (2020) 516, 517. 
14 Paragraph 52, Uncontested Facts. 
15 Cervin and Rhone v. Costa Rica, ICSID (2017) 466. 
16 Paragraph 36, Uncontested Facts. 
17 Lidercón v. Peru, ICSID (2020) 169. 
18 Rusoro Mining v. Venezuela, ICSID (2016) 563. 
19 Paragraph 46, Uncontested Facts. 
20 Article 9.9.4, CEPTA. 
21 Tokios Tokelés v. Ukraine, ICSID (2018). 



15. Claimant cannot successfully allege that Respondent’s conduct constituted abusive treatment, 

as all actions by Respondent were justified. Claimant’s intention to sell Caeli Airways to 

Hawthorne was not an arm’s length agreement as an agreement between Moon Alliance 

members with high-level cooperation.22 

D. If the Respondent has violated Article 9.9 of the CEPTA, the appropriate 

compensation standard is the market value standard 

1) The CEPTA provides for the market value standard as the standard of 

compensation 

16. Article 9.21 of the CEPTA provides that the market value standard should be the standard of 

compensation in the case of any violation of the fair and equitable treatment standard. States 

may terminate their previous treaties and replace them with new treaties.23 

2) The Claimant is estopped from relying on the 1994 Bonooru Mekar BIT 

17. There is a need for parties to be consistent in their actions.24 This is encapsulated in the 

doctrine of estoppel. A party that conducts itself in a particular way is precluded from 

asserting an opposite position.25 

18. The Claimant has brought the present action pursuant to the CEPTA. It has further alleged a 

violation of Article 9.9 of the CEPTA. The CEPTA extinguishes the 1994 Bonooru–Mekar BIT.26 

The Claimant is therefore precluded from cherry-picking provisions between both the 

CEPTA and the Bonooru–Mekar BIT. 

3) The Most Favoured Nation treatment clause does not extend to dispute resolution 

19. Article 9.7(2) of the CEPTA expressly states that the most favoured nation treatment clause 

contained in the Agreement does not extend to dispute settlement. Furthermore, tribunals 

have generally recognized that in the absence of express wordings to that effect, most 

favoured nation treatment clauses should not extend to dispute settlement.27 Claimant 

therefore cannot rely on this clause to allege the application of the fair market value standard. 

4) The Claimant’s contributory fault operates to reduce the compensation payable 

 
22 Paragraph 36, Uncontested Facts. 
23 Article 59, VCLT. 
24 ATA Construction v. Jordan, ICSID (2010) 122. 
25 Grenada Private Power and WRB v. Grenada, ICSID (2020) 208. 
26 Article 1.4, CEPTA. 
27 Ansung Housing v. China, ICSID (2017) 138. 



20. Contributory fault on the part of an investor reduces the damages payable to the investor.28 

The necessary elements to establish contributory fault is to prove the omission or fault and 

establish a causal link between the omission or fault and the harm suffered.29 

21. Vemma’s failure to invest in its financial health through debt servicing worsened its situation.30 

This directly led to the harm in several ways, including preventing Caeli Airways from being 

eligible for loans.31 

 
28 UAB v. Latvia, ICSID (2017) 1144. 
29 Bear Creek Mining v. Peru, ICSID (2017) 410, 663. 
30 Paragraph 35, Uncontested Facts. 
31 Paragraph 51, Uncontested Facts. 


