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I. Decline to exercise jurisdiction due to the Claimant’s status as a 

State-owned enterprise 

The Tribunal does not have jurisdiction to hear the Claimant’s case, 

given that the present dispute constitutes State-to-State arbitration. 

Even if Vemma was not a State-owned enterprise at the time it made its 

investment in Mekar, it certainly acquired this status by March 2021. By 

that time, Bonooru increased its interest in Vemma to a controlling 55% 

stake. This fact, alone or considered in combination with Vemma’s 

existing ties with the Government of Bonooru, indicates that Vemma 

qualifies as a State-owned enterprise. Therefore, this arbitration would in 

effect be between  Bonooru and Mekar. 

The ICSID Additional Facility Rules only contemplate proceedings 

between a State (or a constituent subdivision or agency of a State) and a 

national of another State, pursuant to Article 2 of the ICSID Additional 

Facility Rules. Mekar has not consented to State-to-State arbitration with 

Bonooru under Chapter 9 of CEPTA either.  In light of the foregoing, 

Respondent submits that Vemma is not entitled to bring the present 

claims under the ICSID Additional Facility Rules and CEPTA Chapter 

9. 

 

II.  Find that Mekar did not violate Article 9.9 of CETPA 

Mekar did not violate Article 9.9 of CEPTA because it followed the 

rules in the article, which says about Minimum Standard of Treatment 1. 

Each Party shall accord in its territory to covered investments of the 

other Party and to investors 2735 with respect to their covered 



investments fair and equitable treatment and full protection and security 

in accordance with paragraphs 2 through 7.   

2. A Party breaches the obligation of fair and equitable treatment 

referenced in paragraph 1 if a measure or measures constitute:  (a) denial 

of justice in criminal, civil or administrative proceedings;   (b) 

fundamental breach of due process, including a fundamental breach of 

transparency, in judicial and administrative proceedings; (c) arbitrary or 

discriminatory conduct; (d) abusive treatment of investors, such as 

coercion, duress, and harassment;  (e) a breach of any further elements 

of the fair and equitable treatment obligation adopted  by the Parties in 

accordance with Article 9.22 

3. When applying the above fair and equitable treatment obligation, a 

Tribunal may consider whether a Party made a specific representation to 

an investor to induce a covered investment, that created a legitimate 

expectation, and upon which the investor relied in deciding to make or 

maintain the covered investment, but that the Party subsequently 

frustrated.  

 4. For greater certainty, "full protection and security" refers to the 

Party's obligations relating to the physical security of investors and 

covered investments.  

5. For greater certainty, a breach of another provision of this Agreement 

does not establish a breach of this Article.  

6. For greater certainty, the fact that a measure breaches domestic law 

does not, in and of itself,  establish a breach of this Article. In order to 

ascertain whether the measure breaches this Article, the Tribunal must 

consider whether a Party has acted inconsistently with the obligations in 

paragraph 1. 7. The provisions of this Article shall not apply to invoke a 

more favourable treatment accorded by either Party under bilateral 



investment treaties or other agreements containing provisions relating  to 

investments signed prior to the entry into force of this Agreement. 

III. In case the Tribunal finds Mekar did violate Article 9.9, then the 

tribunal should conclude Mekar has already purchased the 

Claimant’s investment at “market value” and award the Claimant 

no compensation; in the alternative, the Tribunal should reduce any 

compensation awarded considering the Claimant’s  contributory 

fault and the ongoing economic crisis in Mekar. 

As Mekar did not violate Article 9.9 so even if fine is imposed then it 

should be reduced as Mekar has already purchased the claimants 

investment at market value 

 

 

 

 

 

 

 

                                  

                                      

 


