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A. THE TRIBUNAL DOES NOT HAVE JURISDICTION UNDER 

CHAPTER 9 OF THE CEPTA. 

1. CLAIMANT cannot be a national of another State under Article 2 ICSID 

Additional Facilities Rules [Alpha Projektholding GmbH v. Ukraine]. 

a. CLAIMANT discharges the governmental functions [Maffezini v. Spain]. 

b. CLAIMANT acts as an agent of Bonooru [Maffezini v. Spain; BUCG v. 

Yemen]. 

i. Claimant is State-owned enterprise. 

ii. Bonooru has control over the CLAIMANT. 

2. CLAIMANT does not meet the requirement of Article 9.1 of the CEPTA 

as an Investor [Christoph H. Schreuer et al., The ICSID Convention: A 

Commentary]. 

B. THE TRIBUNAL SHOULD DISMISS CBFI’S AMICUS SUBMISSION 

AND GRANT THE LEAVE SOUGHT FOR EA’S SUBMISSION 

[ARTICLE 9.19 CEPTA AND ARTICLE 41.3 ICISD AFR]. 

1. The Tribunal should dismiss CBFI’s amicus submission [Pezold v. 

Zimbabwe]. 

a. CBFI and its member are not independent from the CLAIMANT in the 

arbitral proceedings [Methadex v. USA; Suez/InterAguas v. Argentine Republic]. 

i. CBFI is not independent from the CLAIMANT. 

ii. Lapras is not independent from the CLAIMANT. 

b. CBFI fails to bring new factual or legal issue [Suez/Vivendi v. Argentine 

Republic] 

c. CBFI fails to prove the significant interest in this dispute [Apotex v. USA]. 

2. The Tribunal should grant the leave sought for EA’s submission 

Among the requirements set out, the RESPONDENT duly contends that 

EA’s application address matters within the scope of the dispute [Metal-Tech v. 

Uzbekistan]. 

C. THE RESPONDENT HAS NOT VIOLATED ARTICLE 9.9 OF THE 

CEPTA. 
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1. The RESPONDENT has not acted arbitrarily [ELSI (USA v. Italy) 

ICJ]. 

a. The CCM complied with the rule of law and the due process [Lauder v. Czech 

Republic]. 

i. The 02 investigations initiated by the CCM was in accordance with 

Mekari law [Chapter III.(2)+(3), Monopoly and Restrictive Trade Practice 

Act]. 

ii. The imposed interim measure was lawful [Chapter III.(4), Monopoly and 

Restrictive Trade Practice Act]. 

b. The measures employed by the CCM were neither shocking nor surprising 

as considerations should take into account: 

i. The context that led to the investigations and the airfare caps; and 

ii. The public purpose behind the conducts of the CCM. 

2. The RESPONDENT did not treat the CLAIMANT with unreasonably 

discriminatory measures [BG Group Plc v. The Argentina]. 

a. The criterion that led to different treatments was the differentiation between 

State-owned and private-owned enterprise, not whether one has received 

subsidies from its Home State. 

b. There were legitimate aims behind the different treatment. 

3. The RESPONDENT has not frustrated the CLAIMANT’s legitimate 

expectations. 

a. The expectation did not arise from specific representations and 

commitments from RESPONDENT. 

b. The investor was not aware of the general regulatory environment, the 

country’s development along with its administrative practices [Glamis Gold, 

Ltd. v. United States]. 

c. A balance has to be struck between the investor’s expectation and the 

general regulatory action [Saluka v. Czech Republic]. 

4. The CLAIMANT has not been treated with Denial of Justice. 
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a. There has been no undue delay in court proceedings [El Oro Mining and 

Railway Company (Great Britain) v United Mexican States, Interhandel (Switzerland 

v United States of America)]. 

i. The claims submitted by the CLAIMANT into the Mekari courts 

were processed timely against the long-standing backlogs. 

ii. The request from CLAIMANT to hold an immediate hearing for the 

airfare caps was unreasonable. 

iii. The request from CLAIMANT to hold the hearing on the imposed 

fines simultaneously with the airfare caps is also unreasonable. 

b. The decision rendered by Justice VanDuzer on the airfare caps does not 

manifest injustice. 

i. Only procedural errors can amount to claims against denial of justice 

[Mondev v. USA]. 

ii. The court proceedings were proper and creditable. 

c. The process of recognizing and enforcing the 9 May 2020 arbitral award 

does not manifest injustice. 

i. Both the New York Convention and the Mekari Arbitration law do 

not explicitly prohibit the recognition of awards that have been 

nullified by the courts in the seat of arbitration [Alta Lumina Trading 

v. Linetti Construction Company]. 

ii. If the court misapplies international law, the State will incur direct 

international responsibility. 

D. THE APPROPRIATE BASIS FOR THE GRANT OF COMPENSATION 

SHALL BE “MARKET VALUE”. 

1. The CLAIMANT cannot invoke MFN standard to import compensation 

standard. 

a. MFN is not customary law standard, it varies from treaty to treaty and 

therefore, must be interpreted on a case-by-case basis [Bayindir v. Pakistan]. 

b. The compensation standard under Article 9.21 of the CEPTA could not be 

deemed as “a treatment” from Mekar to investors in “like situations”. 

2. The CLAIMANT is not entitled to full compensation. 

a. The date of valuation shall be 8 October 2020. 
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b. Under the “Market Value” standard, compensations have already been paid 

to CLAIMANT through the shares acquisition on 8 October 2020. 

c. The CLAIMANT’s conducts contributed to their loss in Caeli Airways. 


