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ISSUE 1: CLAIMANT LACKS JUS STANDI IN PRESENT PROCEEDINGS. 

 

ISSUE I: THE CLAIMANT LACKS JUS STANDI IN PRESENT PROCEEDINGS 
1. The Tribunal lacks Jurisdiction ratione personae.  

 

1.1. The Claimant does not constitute a ‘national of another Contracting State’ 

under Article 25(2)(b) of the ICSID Convention (‘Convention’). 

1.1.1. The Claimant’s actions are attributable to the Bonoori Government, as it 

discharged essentially governmental functions under Bonooru’s directions.1 

1.1.2. The overall Governmental control establishes the Claimant’s role as a state agent 

instead of a private commercial entity.2 

 

1.2. The Claimant is a ‘Trojan Horse’.  

1.2.1. The Claimant’s corporate veil must be pierced to prevent the misuse of privileges 

conferred upon separate legal personalities.3  Doing so reveals that the Claimant is 

not the real party in interest.4  

 

1.3. The Claimant’s legal personality must be determined against the objectives, 

purposes, and preamble of the Convention, which encourages private 

international investment and excludes State-to-State claims while determining 

boundaries of sovereign conduct.5 

 

1.4. Subject to the double-barreled test, the Claimant fails to qualify as ‘investor’ 

under Article 9.1 of the Comprehensive Economic Partnership and Trade 

Agreement (‘CEPTA’).6 

1.4.1. The Tribunal lacks Jurisdiction ratione voluntatis under the pre-existing 1994 BIT. 

The Claimant is estopped from submitting claims under thereof, considering 

Article 9.16(1) of CEPTA.  

 

 

 
1 International Law Commission, Responsibility of States for Internationally Wrongful Acts, Article 8. 
2 Aron Broches, Selected Essays: World Bank, ICSID, and Other Subjects of Public and Private International Law, pg.202. 
3 Barcelona Traction v. Spain ¶58. 
4 Gambrinus v. Venezuela ¶142. 
5 Christoph Schreuer et al., The ICSID Convention: A Commentary, pg. 161. 
6 Alps Finance v. Slovak Republic ¶217. 

ARGUMENTS 
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2. The Tribunal lacks Jurisdiction ratione materiae. 

 

2.1. There exists no investment under Article 25(1) of the Convention. 

2.1.1. The Claimant entered into a contract for sale and purchase envisaging an ordinary 

commercial transaction, which is disregarded as an ‘investment’ under the 

stipulated outer limits.7  

2.1.2. Impugned activities do not satisfy the jurisdictional requirements under the Salini 

Test.8  

2.1.3. The Claimant’s activities fail to ‘contribute to the economic development of the 

Host State’.9 

 

2.2. The Claimant did not establish the alleged ‘investment’ in good faith.10 

2.2.1. The claims submitted based on the Purchase Agreement obtained by corruption11 

lie outside the protection conferred under CEPTA.12  

2.2.2. The illegality must be regarded as contrary to international public order.13 

 

ISSUE II: GRANTING LEAVE FOR FILING AMICI SUBMISSIONS 
1. The Tribunal should grant leave to CRPU to file its amicus submission. 

 

1.1. The matter is of public interest14 and within the scope of the dispute.15 

1.1.1. Promoting fair competition and combating corruption are matters of public policy, 

affecting entities beyond the disputing parties.16 

1.1.2. Promotion of fair competition is an objective under Article 1.3(1)(b) of CEPTA. 

1.1.3. Stagnation of anti-corruption efforts in Mekar impacts the Non-Disputing Party’s 

(NDP) financial operations, indicating significant interest. 

 

 

 
7 Global Trading v. Ukraine ¶55. 
8 Salini v. Morocco ¶52. 
9 Joy Mining v. Egypt ¶58. 
10 Pheonix Action v Czech ¶106; Hamester v. Ghana ¶123.  
11 World Duty v. Kenya ¶157; Tethyan Copper v. Pakistan ¶334-336. 
12 Metal Tech v. Uzbekistan ¶372. 
13 Krederi v. Ukraine ¶384-386. 
14 Vivendi v. Argentina, Order in response to a Petition for Participation as Amicus Curiae ¶19. 
15 ICSID Additional Facility Rules, Schedule C, Article 41(3)(b). 
16 Apotex v. United States, Procedural Order No. 4 ¶42. 
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1.2. The parties are suitable to act as amicus.17 

1.2.1. The NDP, involved as advisors to the Respondent until the Claimant’s 

involvement, can provide a unique perspective. 

1.2.2. The NDP made all necessary declarations in the submission.18 

 

2. The Tribunal should not grant leave to CBFI to file its amicus submission. 

 

2.1. The matter is not of public interest. 

2.1.1. It is only a matter of professional interest for the NDP.19  

 

2.2. The NDP’s submission does not assist the Tribunal in any manner or give a 

unique perspective. 

 

2.3. The NDP lacks necessary independence to serve as amicus. 

2.3.1. Lapras Legal is advising the Claimant in the present issue, indicating a lack of 

independence.  

2.3.2. The NDP’s guidelines on amicus brief submissions itself categorize this as a conflict 

of interest. 

 

ISSUE III: THE RESPONDENT HAS NOT VIOLATED ARTICLE 9.9 OF CEPTA 
1. The Respondent has not violated the Fair and Equitable Treatment (FET) Standard. 

 

1.1. The Respondent has not frustrated the legitimate expectations of the Claimant. 

1.1.1. For such expectations to exist, the investor must be given unambiguous and 

specific representations.20 

1.1.2. To determine legitimacy of these expectations, the political, socioeconomic, 

cultural and historical conditions of the Host State must be considered.21 

1.1.3. Not all breached expectations ipso facto amount to a violation of the FET standard.22 

 
17 Supra note 14 at ¶24. 
18 Supra note 14 at ¶24-25. 
19 Supra note 16 at ¶43. 
20 El Paso v. Argentina ¶375-6. 
21 Cargill v. Poland ¶458. 
22 Arif v. Moldova ¶536. 
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1.1.4. Without specific representations, and in the absence of a stabilizer clause in 

CEPTA, the Claimant cannot expect prevailing circumstances to remain totally 

unchanged. 

 

1.2. The Respondent did not conduct itself in an arbitrary or discriminatory manner. 

1.2.1. To prove arbitrary conduct, the Claimant must show that the Respondent’s actions 

appallingly abandon the policy’s purpose or subvert domestic law for an ulterior 

motive.23 

1.2.2. Mere unfriendly attitude towards the Claimant does not imply arbitrary conduct.24 

1.2.3. The Competition Commission of Mekar (CCM) and the Courts’ conduct were 

within their mandate and well-reasoned, albeit rendering an unfavourable situation 

for the Claimant. 

1.2.4. To prove discriminatory conduct, circumstances between investors must be like, 

without any reasonable justification to mete out said conduct.25 

1.2.5. Different circumstances existed for the airlines which received financial aid under 

Executive Order 9-2018, highlighting a reasonable justification for the conduct. 

 

1.3. The Respondent did not breach the fundamental requirement of transparency. 

1.3.1. The Host State must disclose all relevant legal requirements to operate an 

investment successfully.26 

1.3.2. The CCM explicitly disclosed all prohibited activities and sought an undertaking 

regarding the same from the Claimant. 

 

1.4. The Claimant was not denied justice on any occasion. 

1.4.1. Such a claim must not be misperceived as an appeal against a domestic court, as 

the Tribunal is not a super-appellate court.27 

1.4.2. It requires fundamentally unfair and biased proceedings with a gross 

misapplication of the law, shocking any sense of judicial propriety.28 

 
23 Cargill v. Mexico ¶ 293. 
24 MCI Power Group v. Ecuador ¶371. 
25 Electrabel v. Hungary ¶175. 
26 Metalclad v. Mexico ¶76. 
27 Mamidoil v. Albania ¶764. 
28 Arif v. Moldova ¶442. 
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1.4.3. All judicial and administrative proceedings were fair without breaching any due 

process. The impugned judicial decisions were well reasoned, conforming with 

domestic law, and considered the merits of the Claimant’s case. 

 

2. The Respondent’s measures are protected by the Right to Regulate clause contained 

in CEPTA. 

 

2.1. The Claimant’s legitimate expectations must be balanced with the 

Respondent’s sovereign right to regulate in matters of public interest.29 

2.1.1. This is further protected by CEPTA under Article 9.8. 

2.1.2. The Respondent’s measures were in order to regulate anti-competitive behaviour 

and respond to an economic crisis. 

 

3. The Respondent can preclude liability due to economic necessity. 

 

3.1. Customary international law permits precluding liability30 to respond to an 

economic crisis. 

3.1.1. The Respondent took the only possible way to alleviate the currency crisis, as 

advised by the International Monetary Fund. 

3.1.2. No other State’s essential interests were impaired. 

3.1.3. CEPTA does not explicitly exclude the admissibility of this defence. 

 

ISSUE IV: MARKET VALUE IS THE APPROPRIATE COMPENSATION STANDARD 
1. The ‘Fair market value’ (FMV) standard is a procedural obligation. 

1.1. Compensation standards constitute procedural obligations,31 which cannot attract the 

provisions of the Most-Favoured-Nation (MFN) clause under CEPTA. 

 

2. FMV standard cannot be imported from the 2006 Arrakis–Mekar BIT. 

2.1. Like situations must exist to attract the MFN Clause. 

2.2. No comparators necessary to establish differential treatment exist. 

 
29 El Paso v. Argentina ¶358. 
30 International Law Commission, Responsibility of States for Internationally Wrongful Acts, Article 25. 
31 CME v. Czech Republic, Separate Opinion on the Issues at the Quantum Phases ¶9. 
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2.3. These include being in the same regulatory regime32 or same sector33 and in 

competition with the Claimant.34 

2.4. In such a case, importing FMV standard will contravene international law35 and amount 

to treaty shopping. 

 

3. The Claimant materially contributed to its downfall. 

3.1. The Claimant cannot consider CEPTA as an “insurance policy” against its bad 

commercial decisions.36  

3.2. Nor can CEPTA be employed as means to alleviate an investment’s inherent business 

risk.37 

3.3. The Claimant’s contributory fault was material and significant.38 

3.4. The Claimant engaged in an overly optimistic expansionary policy against the 

Respondent’s advice of injecting funds into repaying debt.  

3.5. However unrelated to the wrongdoing of the Respondent, Contributory fault will 

reduce the Respondent’s liability to pay.39 

 

4. The Respondent’s economic condition must be considered. 

4.1. Tribunal must consider that the Respondent’s actions were taken during a severe 

economic crisis.40 

4.2. The effect of the said crisis, which is ongoing, must be considered while calculating 

damages.41  

 
32 Apotex Holdings v. United States ¶8.54–8.55. 
33 Pope & Talbot v. Canada, Award on the Merits of Phase 2 ¶78. 
34 CPI. v. Mexico, Decision on Responsibility ¶120.  
35 Vienna Convention on the Law of Treaties, Article 34. 
36 Maffezini v. Spain ¶64. 
37 Id. 
38 MTD v. Chile, Decision on Annulment ¶101; ILC Articles on State Responsibility, Art 39. 
39 Yukos Universal v. Russia ¶1604. 
40 National Grid v. Argentina ¶274. 
41 Id. 


