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ARGUMENTS 

 

PHASE I 

I. THE CLAIMANT DOES NOT HAVE REQUISITE STANDING IN THE PRESENT DISPUTE. 

 

A. Article 9.13 does not preclude Article 5 of the ILC Articles on State Responsibility1 

because they parallel each other2 and CEPTA does not define governmental 

authority. 

 

B. The Claimant’s conduct is attributable to Bonooru under Article 5. 

 

1. The Claimant is empowered to exercise governmental functions. 

a. Development of the aviation industry is an essential governmental 

function. 

1) The definition of governmental authority depends on the 

history and tradition of the concerned state.3 

2) Article 70 of Bonooru’s Constitution obligates Bonooru to 

ensure mobility of its citizens. 

3) Airlines are the dominant mode of travel and hence, serve a 

unique purpose in Bonooru.  

b. The MoA empowers the Claimant to exercise governmental functions. 

1) Authority is often delegated through founding documents of a 

company. 4 

2) The MoA requires the Claimant “to assist in the development of 

the aviation industry and the civil aviation infrastructure in 

Bonooru.” 

2. The Claimant’s impugned acts are an exercise of governmental functions. 

a. The tribunal should adopt a teleological approach to determine the 

nature of conduct.5 

 
1 UPS (24.05.2007), ¶76. 
2 Georgios Petrochilos, Arbitration under International Investment Agreements, p.348. 
3 Official Commentary, ARSIWA, Article 5, ¶6. 
4 Hyatt International Corporation (17.09.1985) ¶66; Al Tamimi (03.11.2015), ¶327. 
5 Hamester (18.06.2010), ¶190; EDF (08.10.2009), ¶97. 
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1) Commentary to Article 5 places particular emphasis on the 

purpose of conduct when determining whether governmental 

authority has been exercised.6 

2) The ‘nature’ test would allow SOEs to cloak politically 

motivated strategies in otherwise commercial actions,7 like in 

the instant case. 

b. Caeli’s operation between Bonooru and Mekar is hence, an exercise of 

governmental functions. 

1) Primacy of public interest over private interest in the conduct 

makes it an exercise of governmental function.8 

2) Operation on these routes benefits tourism and civil aviation 

industries, which share a symbiotic relationship. 

3) Caeli continued to fly these routes despite suffering 

concentrated losses because it benefited Bonooru. 

3. Additionally, the Claimant’s current functioning indicates that it was always 

intended to be an instrument of state action.9 

  

 
6 Official Commentary, ARSIWA, Article 5, ¶6. 
7 Paul Blyschak, State-Owned Enterprises and International Investment Treaties, p.31. 
8 Repsol YPF (20.02.2004), ¶120. 
9 Uncontested Facts, p.40. 
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II. ONLY THE EXTERNAL ADVISORS TO CRPU SHOULD BE GRANTED LEAVE TO FILE 

ITS SUBMISSION. 

 

A. The external advisors to CRPU fulfils the requirement of an amicus curiae. 

 

1. Amici assist the tribunal by bringing evidence of bribes paid to the chairperson 

of CRPU, a fact not brought in by either party.10 

2. Amici address matters within the scope of the dispute by providing 

background of the acquisition and raising a question on the legality of the 

Claimant’s investment.11 

3. Amici have significant interest in the proceedings because their financial 

operations are impacted due to this arbitration.12 

4. Amici’s submission addresses the public interest in this arbitration because 

corruption impact the business climate in the Respondent state.13 

 

B. CBFI does not fulfil the requirement of an amicus curiae. 

 

1. CBFI fails to identify any public interest in its submissions.14 

2. CBFI is not independent from the disputing parties because of Lapras Legal 

Capital’s close relationship with the Claimant.15 

3. CBFI does not assist the tribunal because its submission fails to offer a 

different view from that of the disputing parties, and merely asserts its opinion 

on the outcome of the case.16 

  

 
10 Article 9.19(3) CEPTA. 
11 Apotex Inc. (11.10.2011), ¶ 33; Electrabel (30.11.2012), ¶5.32. 
12 Apotex holding and Apotex Inc. (04.03.2013)(BNM), ¶32. 
13 Apotex holding and Apotex Inc. (04.03.2013)(BNM), ¶35. 
14 Resolute Forest (29.06.2017), ¶4.7. 
15 Von Pezold (26.06.2012), ¶ 56; Philip Morris (08.07.2016), ¶55. 
16 Eco Oro (18.02.2019), ¶31-33. 
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PHASE II 

III. THE RESPONDENT IS NOT IN VIOLATION OF ARTICLE 9.9 OF THE CEPTA. 

 

A. The Respondent provided Fair And Equitable Treatment (“FET”) to the Claimant. 

 

1. The Claimant was not denied justice.  

a. There was neither denial of access to courts nor undue delay. The matters 

were dealt with in a speedy manner providing full recourse to seek remedy. 

b. This Tribunal is not an appellate court for decisions of Mekari courts.17 A 

disagreement in reasoning, quality or persuasiveness of a judgment does 

not deny justice.18 

c. Denial of justice cannot be established because the judicial conduct is 

reasonably tenable.19   

d. Abusive interpretation of the public policy exception has not occurred. 

Mere incorrectness of the decision does not violate an investment 

protection.20  

e. Imperfection, if any, in the lower court’s decision has been sufficiently 

eliminated.21 

2. Due Process and Transparency Obligations were not breached 

a. The CCM’s suo moto investigation was within the scope of the MRTP Act. 

1) Preferential secondary slot trading raises anti-competitive concerns.22   

2) The two airlines constituted a “Single Economic Entity” and 

therefore, their market shares must be taken cumulatively.23  

b. The investigations were justified as conditions u/s 2(b) and (c) of the Act are 

met.  

1) The relevant market constitutes the market of all flights from the 

Phenac International Airport.24  

 
17 Krederi (02.07.2018), ¶488. 
18 Iberdrola (I)(17.08.2012), ¶¶491, 502. 
19 Frontier Petroleum (12.11.2010), ¶273. 
20 Gavazzi (21.04.2015), ¶261; Berk Demirkol, Judicial Acts and Investment Treaty Arbitration, p.211. 
21 Frontier Petroleum (12.11.2010), ¶410. 
22 Study on the Impact of the Introduction of Secondary Trading at Community Airports, (European 
Commission). 
23 Commercial Solvents v. Commission, [1973]. 
24 Case No COMP/M.3280-Air France / KLM, [2004] ¶10-12. 
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2) Caeli is dominant in the relevant market.25 

3) Caeli has abused its dominant position.26 

c. The failure to provide transparency must be assessed with all factual 

circumstances surrounding the Executive Order 09-2018.27 

3. The conduct of the Respondent was neither Arbitrary nor Discriminatory. 

a. The threshold of arbitrary conduct is very high wherein state conduct must 

reflect a wilful disregard of due process.28 

b. The investigations were reasonable acts, in accordance with the rational 

policy for regulating competition in the market.29 

c. There existed a reasonable justification for not granting subsidies and no 

similar circumstances wherein the Claimant was treated differently.  

4. There was no abusive act. 

a. Mere “bureaucratic officiousness” or overzealous enforcement action cannot 

be equated with harassment.30 

b. The Respondent’s conduct was reasonable, non-discriminatory in nature and 

in good faith.  

 

B. The Respondent did not frustrate any legitimate expectations.  

 

1. The claimant’s expectations are not legitimate, reasonable or fair.31 

a. The expectations will be legitimate if based on specific representations.32 

b. The obligation of stable and predictable regulatory framework has not been 

breached because it is directly linked to the investor's justified expectations.33 

c. The Respondent has authority to act under Article 9.8 and the CEPTA does 

not provide any stabilisation clause.34 

 
25 Virgin/British Airways OJ [2000] L 30/1. 
26 Case C- 62/86 AKZO v. Commission, [1991] ¶72.  
27 Micula (I)(11.12.2013), ¶533. 
28 ELSI (20.07.1989)(ICJ), ¶128. 
29 AES (II)(23.09.2010), ¶¶10.3.7, 10.3.9. 
30 McLachlan et.al., International Investment Arbitration: Substantive Principles, 2018. 
31 Thunderbird (26.01.2006), ¶147. 
32 Parkerings (11.09.2007), ¶331. 
33 Duke Energy v. Ecuador (18.08.2008), ¶340. 
34 Total S.A. (27.12.2010), ¶117. 



6 
 

2. The Claimant failed to conduct the requisite due diligence35 and consider the 

prevailing regulatory framework and political volatility in Mekar at the time of 

investment. 

 

C. The Respondent provided Full Protection and Security (“FPS”) to the Claimant. 

 

1. The FPS obligation provides for protection to the Claimant’s physical security 

which was never in dispute. 

2. The FET and FPS standards must be interpreted as two separate standards with 

distinct meanings. Therefore, a breach of one does not lead to breach of another.36 

 

D. Compulsory currency use (“MONification”) does not violate FET in absence of 

specific stabilisation promise.37 

 

E. The requirements of necessity have been fulfilled. 

 

1. MONification is generally covered by the defence of necessity.38   

2. IMF’s report establishes a state of necessity.39   

3. Economic stability forms an essential interest of the Respondent.40 

4. MONification was the only available measure.41 

5. Incidental/peripheral contribution does not establish contribution to the state of 

necessity.42 

  

 
35 Parkerings (11.09.2007), ¶333. 
36 Krederi (02.07.2018), ¶651. 
37 Total S.A. (27.12.2010), ¶197. 
38 Continental Causality (05.09.2008), ¶265; Total S.A. (27.12.2010), ¶167. 
39 National Grid (03.11.2008), ¶260. 
40 LG&E (03.10.2006), ¶251; Impregilo (I)(21.06.2011), ¶346. 
41 Continental Causality (05.09.2008), ¶220-230. 
42 National Grid (03.11.2008), ¶258. 



7 
 

IV. MARKET VALUE (“MV”) IS APPLICABLE AND COMPENSATION SHOULD BE 

REDUCED. 

 

A. Most Favoured Nation Clause (“MFNC”) is not applicable to the compensation 

standard. 

 

1. Express choice of compensation standard cannot be subjected to MFNC.43  

2. Scope of “like situation” cannot be limited to territorial application since it would 

make the use of the term “like situation” redundant.44  

 

B. MV is the applicable compensation standard. 

 

1. In the presence of Article 9.21, a lex specialis, MV is applicable instead of Fair 

Market Value.45  

 

C. Damages should be reduced because: 

 

1. Damages arising from bad business judgement46 of the Claimant cannot be 

recovered from the Respondent.47 

2. Uncertainty in oil prices,48 market fluctuations,49 legal/administrative risks50 make 

loss of profit too speculative and should not be provided. Further, interest, if 

provided, should be a conservative one.51 

3. Relative success of the parties and reasonableness of the rejected claims are seen 

to award cost of arbitration.52 

4. Economic crisis has incidence on valuation and compensation.53 

 

 
43 CME (14.03.2003) (Separate Opinion), ¶11-12. 
44 İçkale (08.03.2016), ¶329. 
45 ADM (21.11.2007), ¶116-119. 
46 Total SA (27.12.2010), ¶124. 
47 Quiborax (16.09.2015), ¶330. 
48 Crystallex (04.04.2016), ¶879. 
49 Quiborax (16.09.2015), ¶383. 
50 Bulsun (27.12.2016), ¶386. 
51 Marion Unglaube (16.05.2012), ¶319. 
52 Burlington (07.02.2017)(Decision on Reconsideration), ¶620.  
53 Sempra (28.09.2007), ¶417.  


