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I. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE DISPUTE. 

[1] The Tribunal lacks jurisdiction since: 

a. Claimant is not an investor under Chapter 9 of the 2014 Bonooru – Mekar 

Comprehensive Economic Partnership and Trade Agreement (the “CEPTA”).  

b. Claimant is not a ‘national’ under Article 2 of the ICSID Additional Facility Rules. 

[2] Under these instruments, only a natural person or enterprise has standing before an 

arbitral tribunal, and not a State. In the present dispute, the real party in interest is the 

Commonwealth of Bonooru. Thus, the Tribunal has no jurisdiction because this is a 

state-to-state arbitration.   

[3] First, the strong connection between Bonooru and Claimant is evidenced by the 

intention behind establishing Claimant. Claimant was incorporated into the 

Commonwealth of Bonooru primarily as a successor to the state-owned company BA 

Holdings. It is empowered to uphold the mobility rights of the citizens of Bonooru 

under Article 70 of the Constitution.  

[4] Second, Claimant promoted the interests of Bonooru via its investment in Caeli 

Airways despite opposition from Respondent.  

[5] Third, despite its minority shareholding, Bonooru exercised control over Claimant in 

shareholder meetings. According to Schrueur,1 even a minority shareholding, as little 

as 25% or even 15% might amount to control through a capacity to block major 

changes or otherwise. Thus, Bonooru controlled Claimant to achieve State interests. 

 

II. THE TRIBUNAL SHOULD GRANT LEAVE TO AMICUS APPLICATION BY THE 

EXTERNAL ADVISORS TO CRPU AND SHOULD REJECT AMICUS 

APPLICATION BY CBFI. 

A. The Tribunal should grant leave to External Advisors’ to CRPU amicus application. 

[1] External Advisors to CRPU meet all the criteria set forth in ICSID, Schedule C- 

Arbitration (Additional Facility) Rules (“AF Rules”) Rule 41(3). 

 
1 Schreuer, C. and Malintoppi, L., 2013, The ICSID Convention: A Commentary, Cambridge: Cambridge University 

Press. 
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[2] The amicus application of the external advisors to CRPU complies with the 

requirements in ICSID AF Rules Article 41(3)(a). The external advisors to CRPU, in 

2010, actively participated in CRPU’s deliberations which led to Claimant’s 

investment in Caeli Airways. Hence, they are in a unique position to provide 

information which would assist the Tribunal.  

[3] The amicus application of the external advisors to CRPU complies with the 

requirements in ICSID AF Rules Article 41(3)(b). The issue of corruption, with respect 

to the procurement of the investment by Claimant, is within the scope of dispute as it 

is relevant to the dispute at hand. Submissions by the amicus participants need not be 

limited to the issues raised by the disputing parties.  

[4] The amicus application of the external advisors to CRPU complies with the 

requirements in ICSID AF Rules Article 41(3)(c). This is because the external advisors 

to CRPU have significant interest in the proceedings, as stagnation in anti-corruption 

efforts in Mekar impacts their financial operations in Mekar.  

[5] Further, there is public interest in the subject matter of the dispute due to broader public 

policy implications of the dispute.  

B. The Tribunal should reject the amicus application of CBFI. 

[1] CBFI does not meet the criteria set forth in ICSID AF Rules Article 41(3)(a). 

[2] CBFI’s amicus application does not comply with the requirements in ICSID AF Rules 

Article 41(3)(a). It will not provide any new information to the Tribunal. The 

assumption that the disputing parties will provide a satisfactory basis for the tribunal 

to decide their dispute.  

[3] Additionally, neither has CBFI filed its amicus application in pursuit of any public 

interest, nor has CBFI demonstrated why its submissions would be in furtherance of 

any public interest. 

[4] Furthermore, CBFI is not an independent and impartial applicant. The participation 

of Lapras Legal Capital (“LLC”) in this arbitration through CBFI, raises a conflict of 

interest as LLC has advised Claimant on funding strategies against Respondent for the 

present proceeding.  
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III. RESPONDENT HAS ACCORDED FAIR AND EQUITABLE TREATMENT TO 

CLAIMANT UNDER ARTICLE 9.9 OF THE CEPTA. 

A. Respondent’s actions complied with Article 9.9(2)(b) and Article 9.9(2)(c) of the 

CEPTA. 

[1] Respondent has to show a rational link to a reasonable policy. The Secretary for Civil 

Aviation rightfully rejected Claimant’s application for a subsidy since Claimant had 

unique assistance from their host State.  

[2] Respondent’s decision to give subsidies to smaller airline companies is within its 

discretion to determine its objectives and the usage of its funds. 

[3] Respondent has no obligation under CEPTA or domestic law to convey its reasoning 

for rejecting the application of Claimant.  

B. Respondent’s measures complied with Article 9.9(2)(d) of the CEPTA.  

[1] The investigation launched into Claimant’s enterprise by Respondent’s regulatory 

authority, the CCM, was appropriate in light of the evidence it had.2  

[2] Claimant’s legitimate expectation in this regard must be curtailed due to the 

undertaking that was signed by them while investing in Caeli Airways.3 

[3] The airfare caps imposed by the CCM pursuant to the investigations were in 

accordance with the Monopoly and Restrictive Trade Practices Act, 2009.  

[4] The continuance of airfare caps by Respondent was lawful and for appropriate reasons.  

C. Alternatively, Respondent’s actions were justified under Article 9.8 of the CEPTA. 

[1] Respondent is empowered to regulate within its territory in order to pursue legitimate 

policy objectives, even if it harms the investment.  

[2] The consumer protection interests of Respondent were at stake and hence, liability for 

the violations, if at all, ought to be exempted as rightful acts of regulation. 

[3] Respondent upon investigation found evidence that Claimant’s enterprise was 

engaging in anti-competitive practices and abusing its dominant position, threatening 

Mekari consumers. Thus, Respondent’s measures are justified.  

 
2 2021 FDI Moot Case, Statement of Uncontested Facts, Para. 36. 
3 2021 FDI Moot Case, Statement of Uncontested Facts, Para. 25. 
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D. Mekari courts did not deny justice to Claimant. 

[1] The length of the proceedings was justified and does not constitute a violation as the 

cases were dealt with, within the average time taken by Mekari courts. 

[2] Respondent has no obligation to accord preferential treatment to Claimant in Mekari 

courts during an economic crisis.4 

[3] Respondent has not violated any of its international or treaty-based obligations in 

enforcing a set aside award since it falls within the State’s discretion.5  

[4] The dismissal of Claimant's appeal was under the discretion provided to the High Court 

of Mekar, under the Executive Order 5-2014. 

 

IV. IF RESPONDENT HAS VIOLATED ARTICLE 9.9 OF THE CEPTA, CLAIMANT IS 

ONLY ENTITLED TO ‘MARKET VALUE’ COMPENSATION. 

A. Article 9.21 of the CEPTA stipulates a market value standard of compensation to be 

provided, in case the Tribunal passes an award against Respondent.  

[1] The Most Favoured Nation obligation in Article 9.7 of the CEPTA does not allow 

Claimant to borrow a different method of compensation, since compensation falls 

outside the scope of the clause. 

[2] International Law provisions also do not allow Claimant to use a standard other than 

the one expressly provided in the CEPTA.  

[3] Such compensation has already been paid to Claimant when Respondent bought Caeli 

Airways. Therefore, no further compensation is necessary. 

B. Alternatively, if the Tribunal decides that any further compensation is necessary to 

be paid, mitigatory factors must be taken into account. 

[1] The contributory fault of the Claimant, and the risky business strategies it employed.  

[2] The distressing economic condition of Respondent State and its inability to pay such 

a high amount.  

 
4 2021 FDI Moot Case, 2014 Bonooru-Mekar CEPTA, Art. 9.9(3). 
5 1958 Convention on the Recognition and Enforcement of Foreign Arbitral Awards [“New York Convention”], 330 

UNTS 3, Art. V(e). 


