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I. INTRODUCTION 

 

1. This brief outlines the principal issues and sub-issues that teams are expected to 

address in the course of their written and oral pleadings for the 2022 FDI Moot 

Competition. 

 

2. The arguments advanced in this brief in respect of such issues are merely indicative 

of possible paths and arguments that teams may take. It does not imply any exhaustive 

analysis of all persuasive arguments that teams may present in relation to any issue. 

Arbitrators should be open to other arguments presented by teams with sufficient legal 

and factual support. In the same way, the case law presented in this brief is also only 

suggestive. Arbitrators may use it for further guidance to understand the issues 

discussed, but it is not mandatory for teams to use these cases. They may cite any 

number of other cases in addition to or apart from the ones identified in this brief.  

 

3. This brief is strictly confidential and is only meant to facilitate the arbitrators’ review of 

oral and written pleadings. It is not meant to be shared with the participants at any 

point during the competition.  

 

II. SUMMARY OF FACTS  

 

4. Rhekia (a developing country) liberalised its economy at a time when the global 

movement for the legalisation and use of medical cannabis was at its peak. As a result, 

a number of Rhekians supported the legalization, and the setting up of, the cannabis 

industry in Rhekia. The topography of Rhekia is uniquely placed to support the 

domestic production and cultivation of cannabis.  

 

5. In 2010, the production and consumption of cannabis was legalised in Rhekia. Two 

large global cannabis production companies were interested in setting up production 

and processing sites within Rhekia, which was permitted. Sutton Holdings, one such 

company from Athabasca, invested heavily in this sector.  

 

6. A number of domestic factors in Rhekia led to a group of Rhekian citizens objecting to 

the legalisation and production of cannabis. a judicial review was requested in Rhekian 

courts, for the legislations that legalised cannabis use and production. However, while 

this dispute was ongoing, several clashes between pro- and anti-cannabis groups were 

reported throughout the country. There were also some instances of rioting. These 

were the initial catalyst for a civil war that broke out in Rhekia in March 2015.  

 

7. During this civil conflict, Sutton’s plants were attacked and damaged, or ransacked. 

This forms the basis of the investor’s claim. This also forms the basis of a claim by 

Donald and Daisy, two Athabascan nationals and shareholders of Sutton. The fall in 

the value of their shares led them to initiate an investment claim, which they then lost. 
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8. After the civil war ended, the investor sought to reinvest into its plants, issued a fresh 

equity offer and also requested a loan. Prior to this, the Rhekian Government, in a 

press conference, indicated that the investor was being investigated for possible links 

to the civil war, and in particular, to the militia groups that were prominent during the 

war. Citing this press report, the bank refused to issue a loan. Additionally, the equity 

offer from Sutton was undersubscribed.   

 

9. On 28 June 2021, Sutton filed the present claim under the Athabasca - Rhekia BIT.  

 

III. PROCEDURAL ISSUES 

 

A. Res judicata 

 

10. Before this RFA was filed, certain shareholders of Sutton Holdings had pursued an 

arbitration against the Republic of Rhekia, claiming that they suffered reflective losses 

as shareholders due to the damage that the cannabis plants suffered through the 

actions that the Republic of Rhekia took (the “Previous Award”). In November 2020, 

the Previous Award was issued by another tribunal which held that the Shareholders 

of the Claimant had lost. 

  

11. In the Previous Award, shareholders representing the majority of the shares of Sutton 

Holdings, namely Donald (who holds 30% of Sutton Holding’s shares) and Daisy (who 

holds 45% of Sutton Holding’s shares), accepted the standing offer to arbitrate made 

by Rhekia in the BIT and filed a request for arbitration (the “Shareholders”). 

  

12. The Shareholders claimed that due to the damage that the cannabis plants suffered 

because of the inaction of the Republic of Rhekia, the value of their shares decreased 

quickly and drastically, therefore they suffered reflective losses in their rights as 

shareholders.  

  

13. The Shareholders claimed that Rhekia had indirectly expropriated their shares, 

because they felt forced to sell them when their value decreased significantly.    

 

14. In November 2020, the tribunal issued the Previous Award, finding that there were 

insufficient grounds to conclude that Rhekia had expropriated the Shareholder’s 

investments.  

 

15. The Previous Award expressly considered that the Shareholders had a covered 

investment under Art I(I)(b) of the Athabasca-Rhekia BIT, and that they were 

Athabascan nationals under Art (I)(2)(a). The Previous Tribunal also considered that 

they could be entitled to a claim due to their reflective shareholder losses.  

 

16. In the Previous Award, the Republic of Rhekia claimed that the decrease in the value 

of the shares could not amount to an indirect expropriation, as the shares were not 

expropriated from their hands. Nevertheless, the Tribunal considered that indirect 

expropriation could be included under the BIT. 
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17. Finally, the Previous Tribunal concluded that the particularities of the cannabis industry 

should be considered, namely that the potential governmental and health related 

regulations, the vigilant eyes of the media, the active electorate, and how all of them 

closely followed the use and impact of cannabis use. Thus, the Previous Tribunal 

decided that there was no expropriation of the shares, neither directly nor indirectly, 

and that their shift in value were inherent to their nature.  

 

18. Under the first jurisdictional issue, the Respondent will seek to argue that given the 

findings in the Previous Award, the Tribunal should not hear the current case as it had 

essentially already been fully and finally determined by a previous tribunal.  

 

(a) The triple identity test of the res judicata principle:  

 

19. In order to argue that the principle of res judicata applies, it is necessary to prove that 

three elements are identical: the claims, cause of action, and the parties. 

 

20. The discussion would lead the teams to consider whether this principle should be 

applied in a more flexible manner (as the Respondent would likely argue), or rather in 

a strict way (as the Claimant is likely to argue). 

 

21. In addition, teams may also have slight differences depending on their background, as 

the general concept of res judicata is conceived of differently in common law and civil 

law jurisdictions.  

 

(i) Identity of claims: 

 

22. The moot problem was intentionally drafted in a way such that the Previous Tribunal 

delivered a decision on the merits. This was because if the Previous Tribunal had 

rejected the claim due to jurisdictional requirements, an argument based on res 

judicata would not stand. 

 

23. The situation in the Previous Award and the current case are both similar and yet 

different. While they refer to the same investment, unlike the claim pursued by Sutton 

Investments, the claim pursued by the Shareholders was regarding their own 

shareholder rights.  

 

24. Claimant teams will likely argue that this principle should be applied in a restrictive 

way, considering that the claims in each case were different. The Shareholders 

claimed for their losses in their reflective shareholder rights, while Sutton Investments 

claims for a specific breach of the applicable BIT.  

 

(ii) Identity of cause of action: 

 

25. Respondent teams will likely argue that the cause of action is identical, because the 

Company had previously claimed in relation to the same measures that the Republic 

of Rhekia took / failed to take. Thus, Respondent’s main argument will be based on 

factual elements, proving that although the specific claims are different, the substance 

or the background of both of the cases are essentially the same.     
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26. Quite the opposite, Claimant will argue that the causes of action are different, as the 

specific claims are not the same, and they are also based on different BITs. 

 

27. As the identity of the claims and the cause of action are strictly related, it would be 

possible for teams to argue both issues jointly, for instance under the concept of the 

identity of the “subject-matter”. 

 

(iii) Identity of parties: 

 

28. The Claimant would argue for a strict application of res judicata, referring to the 

distinction between the shareholders and the company, and the shareholders 

themselves. The Respondent would argue that the parties are identical, because 

Sutton Holdings is owned almost entirely by the Shareholders. Claimants would also 

rely on how Daisy and Donald are not the only shareholders in this company. 

 

29. In addition, an argument related to double recovery could be made. Respondent could 

argue that, in the hypothetical scenario that the Shareholders had won on the Previous 

Arbitration, and then win in this case, they could have received the benefits twice. This 

is because, if the Shareholders themselves are granted a relief, they would receive 

such benefit directly. But if Sutton Investments is granted a relief, in that case the 

Shareholders would also benefit, although it would be in an indirect manner.    

 

30. Respondents would also argue that, if this claim is accepted, Sutton Investments could 

be litigating twice for the same issue, doubling the costs in time and money in which 

the Republic of Rhekia would have to incur.  

 

31. Claimants could also argue that double recovery could not happen in this case, as the 

previous request was rejected, and that at present there is not much case law that 

deals with this issue.  

 

32. Lastly, Respondents may also present the argument on the need to avoid multiple 

proceedings and the risk of contradictory awards.  

 

Key facts ● The Previous Award was issued on November 28, 2020.  

● The RFA was submitted to ICSID by the Shareholders on January 6th, 

2017. 

● The civil war concluded in March 2017. 

● The RFA of the present dispute was filed on June 28th, 2021.  

 

Potential questions: 

 

● Is the Claimant banned from initiating these proceedings? 

 

● Which are the elements of the principle of res judicata and how are they fulfilled? 

 

● Why should a strict / broad approach of this principle apply? 
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Suggested 

case 

readings 

● Siemens A.G. v. Argentina; Eskosol S.p.A. v. Italy: regarding how 

reflective shareholder rights have been considered as covered 

investments, by arbitral tribunals. 

 

● Chorzow Factory: as the case in which it was firstly mentioned that res 

judicata is one of the “general principles of law recognized by civilized 

nations”.  

 

● Gavazzi v. Rumania. The Tribunal considered the three elements of res 

judicata. This ruling can be considered a reflection of the civil law 

approach to res judicata.  

 

● Apotex v. United States: The Tribunal stated: “In the Tribunal’s view, the 

doctrine of res judicata is a general principle of law and is thus an 

applicable rule of international law within the meaning of NAFTA Article 

1131.”. 

 

● Lukas Vanhonnaeker, “International Res Judicata as a solution to parallel 

proceedings arising from shareholders claims for reflective loss in 

international investment law” in Shareholder’s Claims for Reflective Loss 

in International Investment Law, CUP, 2020. 

 

● CME v. Czech Republic  and Lauder v. Czech Republic: as these two 

cases were brought under the United States - Czech Republic BIT, and 

the Netherlands - Czech Republic BIT. The claimants were in the same 

corporate group. (CME was controlled by Lauder). The Tribunal in the 

Lauder case decided in 2001 that the investor was not entitled to 

damages, while the CME tribunal decided the contrary in 2003. The CME 

Tribunal did not give any res judicata effect to the Lauder award by 

considering that the two claimants were not identical and their claims 

were grounded in different treaties. 

 

● Southern Bluefin Tuna case. Although two different conventions were 

applicable, the Tribunal considered that the legal questions, the parties 

and the legal orders were identical. 

 

● Amco v. Indonesia. The Tribunal considered whether the reasons of the 

previous award constituted res judicata or not, in a partially annulled 

award. The Tribunal concluded that only the findings could constitute res 

judicata. 

 

● Orascom v. Algeria. the Respondent requested the dismissal of the claim 

stating that the claimant used a group of companies to seek to maximize 

its chances of success by introducing several arbitration proceedings. 

The Tribunal decided not to allow other entities in the vertical change 
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controlled by the same shareholder to request for damages due to the 

same harm.  

 

C. Plurilingual treaty interpretation 

 

33. In addition, a sub issue is added in the discussion related to the res judicata argument. 

This is because the previous award and the entire proceeding was conducted in a 

different language. This is because Athabasca - Rhekia BIT’s has two authentic 

languages: English and Rhekian (being Rhekian a fictional, it is Norwegian). 

 

34. In order to properly address this sub-issue, the teams would have to consider Articles 

31 to 33 of the Vienna Convention on the Law of Treaties, as principles of treaty 

interpretation that form part of customary international law. Specifically Art 33 

contemplates the discussion.  

 

35. There is a small discrepancy between the wording of the English and Rhekian versions 

in Article XIII(b)(ii). Under the Rhekian version of the BIT, it could be construed to allow 

shareholders’ reflective losses as covered investments, while in the English version 

the language is narrower. 

 

36. Claimant would argue that the English version prevails, and therefore the Previous 

Award was incorrectly filed and decided, considering that shareholder rights are a not 

covered investment. Therefore, the Previous Award should not exist, as the Tribunal 

should have considered this issue.  

 

37. Respondent would argue that the investor can choose under which language to file an 

arbitration, as there is no prevailing language, and that in any case this argument is 

futile as the Previous Award was issued.  

 

38. Under VCLT Article 33(3), teams would argue that their preferred meaning represents 

“the meaning which best reconciles the texts, having regard to the object and purpose 

of the treaty”. 

 

39. They will also apply Articles 31 and 32 to substantiate why their preferred wording 

should prevail. Under Article 33(4) they Teams will be able to argue a long line of PIL 

cases and work by the ILC. To some extent, WTO case law may also be relevant, but 

it is far from necessary for teams to go in this direction. 

 

Key facts ● Article XIII(2)(a)(ii) of the English version when defining investments, 

states: “A Claimant, on its own behalf, may submit to arbitration a claim: 

(...) That the enterprise has incurred in loss of damage” 

● Article XIII(2)(a)(ii) of the Rhekian version states “A Claimant, on its own 

behalf, may submit to arbitration a claim: (...) That the Claimant has 

incurred in loss of damage” 
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● The BIT was negotiated in English. Mr. Bunkan Bagels, one of the 

negotiators, filed a witness statement explaining that the Rhekian version 

was never negotiated.  

 

Suggested 

readings 

● Kılıç v Turkmenistan. The tribunal looked at wording in other treaties as 

a supplementary means of interpretation. Kilic v Turkmenistan did not 

identify an object and purpose to connect to the ordinary meaning of the 

words in their context, neither for the Russian nor the English language, 

it simply stated that its interpretation was in line with the object and 

purpose. (An ‘object and purpose’ approach would, however, be unlikely 

to change the outcome. This was in fact raised before the ad hoc 

annulment committee). 

 

● The LaGrand Case. The ICJ stated briefly that two language versions of 

the ICJ Statute were “not in total harmony” and went directly to apply 

Article 33(4). It identified the object and purpose of the Statute and the 

“context” of the disputed Article, and concluded that provisional measures 

are binding (which was the disputed clause in that case) because the 

opposite conclusion would be contrary to the object and purpose of “that 

Article”. (LaGrand’s ‘directly-to-33(4)’ approach does not seem consistent 

with other jurisprudence, nor scholarly writings on this topic. This case 

also curiously identifies an object and purpose of the individual clause, 

rather than the whole treaty. For brave teams, this case could give some 

room to argue that the BIT’s dispute resolution clause has its own object 

and purpose as opposed to the BIT itself.) 

 

● The Mavrommatis Case.  Here, the PCIJ gave the narrower (English) 

version priority because it harmonized the texts, especially in light of the 

fact that the narrower version was in line with the UK’s position as the 

State whose obligations were in question, and also because the original 

draft was most likely written in English. (However, these approaches now 

seem outdated, and were rejected by the ILC in the 1960s.) 

 

D. Exhaustion of local remedies 

 

40. The issue before the Tribunal is whether the Claimant has complied with the 

requirement in Article XII of the Athabasca-Rhekia BIT, which requires that an investor 

should first pursue local remedies before commencing arbitration proceedings under 

the BIT. 

 

41. As the Claimant did not initiate any proceedings in the local Rhekian courts before 

commencing the present arbitration proceedings under the BIT, there is a prima facie 

breach of Article XII. The teams are thus expected to focus the majority of their time 

and arguments on exploring whether and how the futility exception would apply. 
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42. As Article XII(3) clearly states that compliance with Article XII is a condition of the 

parties’ consent to arbitration, the effect of a failure to comply with Article XII is that the 

Tribunal would not have jurisdiction to hear the dispute. While there are some cases 

discussing whether the failure to comply with the local remedies rule goes towards 

jurisdiction or admissibility, teams should be discouraged from spending too much time 

on this distinction. 

 

(a) Does the futility exception apply? 

 

43. The first question for teams to address is whether the futility exception applies to Article 

XII, given that Article XII does not refer to such an exception. However, arbitrators 

should note that it is not mandatory for Respondent teams to accept that the futility 

exception applies. As a matter of strategy, it is certainly valid for teams to accept that 

the exception applies and to move onto how the exception applies, as that is the focus 

of this issue. 

 

44. Claimant teams may argue that while Article XII is silent on any exception, the futility 

exception exists as a relevant rule of customary international law and therefore 

applicable between the parties, in light of Article 31(3)(c) of the VCLT and other 

contexts of international law. In response, Respondent teams may raise the argument 

that the Tribunal should not read the futility exception into Article XII given that the text 

of Article XII does not refer to such an exception. 

 

45. This issue has been frequently discussed in the case law, in particular the line of cases 

involving the Argentine Republic. While arbitrators should be receptive to well-crafted 

arguments from teams, they should also encourage the teams to focus their time on 

making factual arguments on the assumption that the futility exception applies in order 

to assess their ability to make persuasive and realistic arguments. 

 

(b) Assuming that the futility exception applies, what is the legal test and has 

the Claimant met that standard? 

 

46. The teams will have to make arguments on what the applicable legal test is. There is 

no consensus based on the case law, with tribunals adopting different tests. However, 

the teams are likely to rely on the two main tests of “reasonable possibility” and 

“obvious futility”. 

 

47. Claimant teams are likely to rely on the lower standard of “no reasonable possibility of 

effective redress”. This is a wide factual inquiry which requires the Tribunal to examine 

any local laws and circumstances to determine whether the local judicial system of the 

respondent State is reasonably capable of providing effective relief. Conversely, the 

Respondent may argue that the threshold should be the higher “obvious futility” 

standard, which requires the investor to prove that recourse to the local State’s courts 

was unavailable or ineffective to a very significant extent. While there are a number of 

case authorities for both Claimant and Respondent teams to rely on, arbitrators should 

be aware that there is no consensus in the case law and different tribunals have 

articulated different standards. Therefore, arbitrators should not be unduly focused on 
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identifying any one “correct” test. Rather, arbitrators should be open to well-crafted and 

coherent arguments based on law, policy, and principle. 

 

48. In a nutshell, Claimant teams will likely argue that as a result of the case backlog (which 

has been worsened by the civil conflict) and the closing of the Rhekian courts during 

the civil conflict, it is neither realistic nor possible for the dispute to be decided by a 

Rhekian court. In response, Respondent teams will mainly argue that the Claimant 

should at least have commenced proceedings in the Rhekian courts, and that there 

have been marked improvements in the Rhekian judicial system. 

 

49. Arbitrators may also find the following considerations and/or facts to be relevant: 

whether it would be realistic to expect proceedings to be fully and finally addressed or 

decided within the stipulated 18-month period; the size and complexity of the dispute; 

whether alternative measures were available to the Claimant; whether the underlying 

intention and scope of Article XII was to require investors to definitively “exhaust” all 

local remedies or only to attempt resolving the dispute; whether the intention of the 18-

month period is a “cooling off” period; whether there would be any prejudice caused to 

the Claimant by having to disclose its case in proceedings which would be futile. 

 

Key facts ● As a result of the antiquated Rhekian judicial and administrative systems, 

there is a significant backlog of cases to be adjudicated. At the same time, 

the nature of the cases to be adjudicated, such as investor-state disputes, 

have only become more complex and lengthy. 

 

● Since 2013, Rhekia’s judiciary has attempted to undergo significant 

reforms to improve its processes and technology, including transitioning 

from paper-based to computerized systems. 

 

● After the civil conflict in Rhekia started in 2015, Rhekia’s courts prioritized 

adjudicating criminal cases over commercial disputes owing to scarce 

resources. 

 

● During the course of the civil conflict, Rhekia’s judicial institutions have 

also become the target of threats. 

 

● In December 2016, the Rhekian Supreme Court had to shut down its 

physical operations and was barricaded. 

 

● Around the end of 2016, the Rhekian judiciary attempted to establish 

virtual courts. It took until early 2017 before it could create fully functioning 

virtual court systems and infrastructure and properly trained personnel. 

 

● By March 2017, the Rhekian judiciary was able to resume hearing cases. 

The court published an official circular stating that the estimated time 

required for a case to be heard at the first instance was between 16 to 18 

months after it was first commenced.  
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● However, this situation improved slightly as of January 2021, the average 

time for a case to be heard at first instance was 12 months. 

 

● After the civil conflict ended, Rhekia implemented an expedited 

procedure which could be used by the parties in certain appropriate cases 

if they agreed to mechanisms specifically designed to reduce the 

complexity and length of trials, for instance a cap on the number of 

documents permitted and an agreement to focus only on material 

disputed issues of law and/or fact. 

 

Potential questions: 

 

● Since Article XII is silent, what is the legal basis for reading the so-called futility exception 

into Article XII? 

 

● Even if the Claimant submits the dispute to the Rhekian courts, it would take 12 months 

for it to be heard at first instance. Isn’t it unreasonable to expect it to be meaningfully 

resolved within that period? 

 

● Assuming that it is not possible for the dispute to be resolved within the 18-month period, 

what is the actual purpose of Article XII? 

 

● Could the Claimant not have elected for the expedited procedure implemented by Rhekia? 

 

● Does Article XII require the Rhekian courts to decide the matter? 

 

Suggested 

case 

readings 

● Ambiente Ufficio S.p.A and others v. Argentine Republic: the tribunal 

accepted that the futility exception could be read into the relevant local 

remedy provision by virtue of Article 31(3)(c) of the VCLT, and that the 

applicable threshold was “reasonably capable of providing effective 

relief”. 

 

● Abaclat and Others v. Argentine Republic: the tribunal did not expressly 

rely on the futility exception but instead adopted a balancing of interests 

approach, requiring the tribunal to consider the host State’s interest of 

having an opportunity to address the allegedly wrongful act within the 

framework of its own domestic legal system before resorting to 

international arbitration, and then at comparing this  interest with that of 

the claimants of being provided with an efficient dispute resolution 

mechanism. 

 

● ICS Inspection and Control Services Limited v. Argentine Republic: the 

tribunal pointed out that while futility has been recognized as an exception 

to jurisdictional prerequisites in other contexts under international law and 

that tribunals should not create exceptions to treaty rules without basis in 

either the treaty text or any interpretative source. The tribunal also 
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adopted the test of “obvious futility” and found that there was an “open 

and legitimate debate… as to availability of remedies”. 

 

● Kiliç Ĭnşaat Ĭthalat Ĭhracat Sanayi Ve Ticaret Anonim Şirketi v. 

Turkmenistan: the tribunal applied a high standard in respect of the futility 

argument in requiring the claimant to show compelling evidence of futility. 

It would be insufficient to make general allegations about the insufficiency 

of a state’s domestic legal system. 

 

● Yukos Universal Limited (Isle of Man) v. Russian Federation: in this case, 

the relevant provision required the investor to refer the dispute to the local 

authority for 6 months. The tribunal also considered that it would be futile 

because the size and complexity of the dispute was so significant that it 

was “inconceivable” that the local authorities could have arrived at some 

meaningful and timely decision. 

 

● Urbaser S.A. v Argentine Republic: the tribunal found that an investor-

state dispute before the courts of Argentina would far exceed the 18 

months fixed by Article X(3) of the BIT for purposes of reaching a 

“decision on the substance.” and accordingly it was a requirement which 

was useless and unfair to the investor. 

 

IV. MERITS - RELATED ISSUES 

 

A. Full Protection and Security 

 

Key Facts Early 2014: Sutton Investments completed construction of their two 

cannabis production sites, Freya, located west of Stockhagen, and Odin, 

located just north of Stockhagen.   

Mid 2014: Political protests spread throughout Rhekia and turn violent; 

clashes were reported between opposite groups of protestors. 
 

24 November 2014: Rhekian government directs security forces to use force 

to clear protestors. 
 

2015-2016: Civil war in Rhekia; Rhekian military unable to achieve most 

military objectives. 
 

23 June 2016: Freya attacked by a coordinated armed militia over the course 

of three days. Sutton’s local security guards were easily overwhelmed and 

fled. Within 48 hours of initial attack, Rhekia ordered a military unit to relieve 

Freya. However, Rhekian military unable to break through to Freya and 

eventually they were forced to retreat. At some point during the battle, Freya 

is damaged beyond immediate repair. 
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27 June 2016: Odin attacked by armed militia. However, Rhekia had placed 

advanced military units to defend Odin because it was located in an isolated 

area. Over some time, these elite Rhekian forces were besieged in Odin. 

Eventually, on 27 August 2016, the armed militia began to achieve significant 

victories against Rhekian forces, advancing closer to the center of Odin. By 

late October 2016, the Rhekian soldiers were almost completely out of 

supplies and decided they needed to abandon the facility or risk destruction. 

Worried that the armed rebels might use the cannabis facilities to produce 

valuable foodstuffs (in short supply during a civil war), the Rhekian military 

destroyed Odin with explosives immediately prior to fleeing via emergency 

airlift. 

 

2 July 2016: Mr. Anthony Rokari, Deputy Minister for Home Affairs in Rhekia, 

announces that Rhekia has strategically deployed its armed forces to subdue 

the armed conflict in key areas of its financial districts. 

 

April 2017: Civil war largely over.  

 

Relevant 

Legal 

Instrument 

ARTICLE V: Minimum Standard of Treatment  

 

1. Each Contracting Party shall accord to investments of investors of the 

other Contracting Party treatment in accordance with international law, 

including fair and equitable treatment and full protection and security.  

 

2. For greater certainty, this Article prescribes the international law minimum 

standard of treatment of aliens as the minimum standard of treatment to be 

afforded to investments of investors of the other Contracting Party. The 

concepts of “fair and equitable treatment” and “full protection and security” 

do not require treatment in addition to or beyond that which is required by the 

international law minimum standard of treatment of aliens as evidence of 

State practice and opinio juris. A determination that there has been a breach 

of another provision of this Agreement, or of a separate international 

agreement, does not establish that there has been a breach of this Article.  
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Suggested 

Case Law 

Readings 

• Asian Agricultural Products Ltd v Republic of Sri Lanka, ICSID Case No 

ARB/87/: the tribunal held that the FPS standard imposes a conduct of 

due diligence, not strict liability. 

 

• Oztas Construction, Construction Materials Trading Inc v Libyan 

Investment Development Company and The State of Libya, ICC 

Arbitration No 21603/ZF/AYZ. Held that the existence of a civil war 

necessitates significant deference to a state’s decision-making in 

responding to the civil war. 

 

• Strabag SE v The State of Libya, ICSID Case No ARB(AF)/15/1. Held 

that determinations under the FPS standard should take into account a 

state’s objective capabilities, especially in the context of a civil war. 

 

• Mobil Exploration and Development v Argentine Republic, ICSID Case 

No ARB/04/16. Held that FPS obligation is the same as the obligation to 

protect an alien’s property under customary international law. 

 

• American Manufacturing & Trading, Inc v Republic of Zaire, ICSID Case 

No ARB/93/1. Held that the FPS standard is one of due diligence. 

 

• El Paso Energy International Company v The Argentine Republic, ICSID 

Case No ARB/03/15. Held that host states should not be able to complain 

that a particular crisis was too difficult to resolve if the state themselves 

contributed to the crisis. Notably the dissenting arbitrator held that it was, 

in practice, extremely difficult to determine if a host state had actually 

contributed to a crisis. 

 

• Cengiz v Libya [Award unavailable]. The FPS obligation is to use 

measures that are reasonably available to a host state to protect an 

investor’s physical investments.  

 

• Guris Insaat and others v Syrian Arab Republic, ICC Case No 

21845/ZF/AYZ. Held that any FPS obligation must be considered in light 

of any ongoing  civil war/armed conflict within a state. 

 

50. A host state’s obligation to provide full protection and security (FPS) is generally 

interpreted as requiring a host state to discharge a general duty of due diligence 

consisting of positive and negative obligations to protect the physical assets of 

investors. However, teams may also raise arguments addressing whether the FPS 

obligation is restricted only to physical security or is broad enough to include legal and 

commercial security. 

 

51. Another possible point of contention fleshed out in the case law is whether the Tribunal 

should consider the host State’s relative ability and resources. The Respondent is likely 

to argue that tribunals and scholars have in recent years also formed a relative 
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consensus that the FPS obligation is one of means and ends that takes into account 

the relative ability and power of the state, while the Claimant will likely disagree.  

 

52. Arbitrators should also be aware that any application of the FPS protection standard 

to the case will, in general, be fact specific. Additionally, tribunals are generally 

reluctant to “second-guess” the actions of a state’s military because it is an exercise of 

sovereign power. However, the relationship between a BIT’s FPS and non-

discrimination provisions presumably requires a host state to protect foreign 

investments non-discriminatorily. This would require a tribunal to rule on whether or 

not a host state discriminated against foreign investors when deciding where to send 

their limited military resources. 

 

53. Additionally, the FPS claim intersects with the compensation for war-losses claim as 

detailed below. 

 

Potential questions: 

 

● Is the FPS standard one that requires Rhekia to guarantee a certain standard of conduct 

or a certain final result? 

 

● Does the answer to this change depending on a host state’s level of 

military/economic/technological development? 

 

● Do Rhekia’s actions in exacerbating this conflict affect the merits? 

 

● What about Sutton Investment’s actions? 

 

● Does the fact that Rhekia’s military failed to achieve some military objectives mean that 

Rhekia necessarily failed to provide FPS? 

 

● Does the FPS standard protect Sutton Investment’s physical assets only or does the FPS 

standard extend to “legal protections”? 

 

B. War Losses Clause 

 

(The key facts are the same as the FPS clause; see above for key facts related to the 

conflict/civil war in Rhekia) 

 

Relevant 

Legal 

Instrument 

ARTICLE VI: Compensation and Damages for Loss  

1. Investors of one Contracting Party whose investments in the territory of 

the other Party suffer losses due to war, armed conflict, revolution, state of 

national emergency, insurrection, civil disturbances or other similar events, 

shall be accorded by the latter Contracting Party treatment, as regards 

restitution, indemnification, compensation or other settlement, no less 

favorable treatment than that which the latter Contracting Party accords to 

its own investors or to investors of a third State.  
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2. Without prejudice to paragraph 1 of this Article, investors of one 

Contracting Party who, in any of the situations referred to in that paragraph 

suffer losses in the territory of the other Contracting Party resulting from:  

 

(a) Requisitioning of their property by its forces or authorities; or  

 

(b) Destruction of their property by its forces or authorities, which was not 

caused in combat action or was not required by the necessity of the 

situation;  

 

shall be accorded restitution or adequate compensation. 

 

Suggested 

Case Law 

Readings 

• Asian Agricultural Products Ltd v Republic of Sri Lanka, ICSID Case No 

ARB/87/3. The dissenting arbitrator held that the war clause was lex 

specialis displacing the BIT’s other substantive provisions. 

 

• Guris Insaat and others v Syrian Arab Republic, ICC Case No 

21845/ZF/AYZ. Held war clauses are not lex specialis. 

 

• Strabag SE v The State of Libya, ICSID Case No ARB(AF)/15/1. Held 

war clauses are not lex specialis. 

 

• LESI SpA and ASTALDI SpA v Democratic Republic of Algeria, ICSID 

Case No ARB/05/3. Held that war clauses are lex specialis. 

 

• CMS Gas Transmission Company v The Republic of Argentina, ICSID 

Case No ARB/01/8. The tribunal held that “essential security” clauses 

should be read as if they require the strict “state of necessity” customary 

international law test. 

 

• Enron Corporation and Ponderosa Assets v Argentine Republic, ICSID 

Case No ARB/01/3. Held that “essential security” clauses should be read 

as if they require the strict “state of necessity” customary international law 

test. 

 

• Sempra Energy International v. The Argentine Republic, ICSID Case No 

ARB/02/16. Held that “essential security” clauses should be read as if 

they require the strict “state of necessity” customary international law test. 

 

• Cengiz v Libya [Award unavailable]. Held war clause is not lex specialis. 

 

54. Compensation for war loss clauses most often oblige a state to grant Most Favoured 

Nation treatment (MFN) or National Treatment (NT) regarding compensation offered 

to other investors for losses caused by war.  But with specific language they may 

function as lex specialis in the event of an armed conflict displacing the BIT’s other 

substantive legal protections.  
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55. This issue allows teams the opportunity to develop a novel argument in an as yet 

unsettled area of law. Although recent scholarly works and case law suggest a 

consensus that these clauses are not lex specialis, it remains possible that a war loss 

clause could be lex specialis depending on how it was drafted. 

 

Intersection between FPS and Compensation for War Losses Clause 

 

56. Some tribunals have held that compensation for war loss clauses are special, lex 

specialis exceptions to an investment treaty’s FPS standard of protection. Under this 

conception, if the factual situation in a host state triggers the war loss clause then the 

war loss clause acts as lex specialis, displacing the FPS standard. This is significant 

because the war loss clause is a lower standard of protection than the FPS standard. 

The rationale for this is that if a state is in an armed conflict/civil war type situation, it 

would be unrealistic to hold the state to the more stringent FPS standard.  

 

57. Therefore, the Respondent will argue that because of the Rhekian civil war, the BIT’s 

war loss clause acts as lex specialis and displaces the BIT’s FPS protection. Therefore, 

the Respondent will argue that the Applicant cannot avail themselves of both the FPS 

claim and the war clause claim but because of the presence of conflict, only the war 

clause claim is available. And pursuant to that clause, the Respondent is only liable to 

compensate foreign investors for the damages they’ve suffered in the war to the limited 

extent that the host state compensates its own national investors for similar claims. 

Thus, Respondent will argue that because they did not compensate any national 

investors, there is no obligation to compensate foreign investors for losses suffered 

during the war at all. 

 

58. Conversely, the Applicant will argue that the war clause is not lex specialis and that 

pursuing a war clause claim does not preclude the Applicant from also pursuing an 

FPS claim. Applicant will argue that the war clause prevents a host state from 

discriminating on the basis of nationality if/when a host state compensates investors 

for war losses. Therefore, the Applicant will argue that the war clause is not applicable 

and does not preclude the Applicant’s FPS claim. 

 

59. Furthermore, war loss clauses engage the issue of “military necessity” as found in 

some UK war loss clauses. Under provisions so worded, a host state does not need to 

provide any form of restitution for war-time losses if the losses occurred due to “military 

necessity.” Historically, investor tribunals have been reluctant to rule on the validity of 

a sovereign state’s claim of military necessity.  

 

60. This issue is similar to the problem faced by some tribunals when they are asked to 

rule on a host state’s claim that they only undertook certain negative actions towards 

an investor because of the state’s  “essential security interests.” Most tribunals and 

academics agree that “essential security” clauses are not self-judging but still require 

deferring to a host state. However, a series of Argentinian cases, CMS, Enron, and 

Sempra held that “essential security” clauses should be read as if they require the strict 

“state of necessity” customary international law test. Additionally, teams may draw 

upon analogies to how security interests are dealt with under Trade Agreements. 
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Potential questions: 

 

● Does the war loss clause of this BIT operate as lex specialis in the event of an armed 

conflict, displacing the BIT’s otherwise substantive legal protections (FPS)? 

 

● How should this Tribunal or any tribunal determine if a state took an action due to “military 

necessity”?  

 

● Should this Tribunal do so even if it could? I.E., is it appropriate for an ISDS tribunal to rule 

over what would otherwise be a state’s sovereign conduct? 

 

● Who/what decides is a “military necessity”? Can a state’s military claim that their actions 

were dictated by military necessity mean there is no recourse against the state’s military 

actions (or lack of actions)? 

 

● Can an action be a military necessity if it is also a violation of the laws of war? 

 

C. Moral Damages 

 

Key Facts  April 2017 onwards: The Rhekian Government (Ministry of Home Affairs) 

organised weekly press conferences following the armistice. In one of 

these, Mr Anthony Rokari included in his statement that the alleged links 

between the Claimant and the militia that began the civil uprising in Rhekia 

were actively being investigated by the Rhekian government, in accordance 

with the due processes of the law.  

July 2017 onwards: The Claimant hoped to rebuild its investment in 

Rhekia, and issued fresh equity, as well as applied from a loan from the 

State Bank of Braavos.  

August 2017: The State Bank of Braavos rejected the loan of the Claimant, 

stating: Though you are a current and trusted client of the Bank, a thorough 

examination of the circumstances of your investment in the Republic of 

Rhekia, including the possibility of civil and criminal action against you 

within Rhekia, precludes us from extending further credit to you at this time.  

The Claimant’s equity offer was also heavily undersubscribed.  

Claimant claims USD 10,000,000 in compensation for moral damages.  

 

Relevant 

Legal 

Instrument 

ARTICLE XX: Awards and Enforcement of Awards   

1. Unless the Disputing Parties agree otherwise, an award which provides 

that a Contracting Party has breached its obligations pursuant to this 

Agreement may only award, separately or in combination: (a) Monetary 

damages and any applicable interest; or (b) Restitution in kind, provided that 

the Contracting Party may pay pecuniary compensation in lieu of restitution. 
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… 

5. A tribunal may not award punitive damages 

 

61. Note: Participants are not expected to present arguments concerning the exact 

amount of compensation to be awarded. Procedural Order No. 1 states that the 

Tribunal will address the questions of quantum of damages, if any, in the Second 

Stage of proceedings. This argument must be limited to whether a right to claim 

moral damages, and a right to grant moral damages may be established, and the 

appropriate legal standard to determine such a grant.  

 

62. The issue before the Tribunal is whether moral damages can be claimed under this 

BIT, whether the Claimant is eligible to claim moral damages in this specific instance, 

and whether the threshold to grant moral damages have been met.  

 

63. The claim for moral damages arises from events that took place after the civil war in 

Rhekia, in the period of economic recovery that followed. The Claimant sought to 

reinvest into its damaged plants, for which it sought a loan from the State Bank of 

Braavos, as well as attempting to issue fresh equity. This was in July 2017. However, 

the Government of the Respondent, in a press conference, stated that there may be 

links between the Claimant and the rebel militia, and that this was being actively 

investigated by the Respondent.  

 

64. The equity offer was heavily undersubscribed. Additionally, the loan request was also 

denied by the State Bank of Braavos, specifically citing the proposed action of the 

Respondent State. The Claimant states that it is entitled to moral damages, since 

these events are due to wrongful statements of the Respondent State.  

 

65. The first question that teams should answer is whether moral damages are permitted 

in ISDS, and if yes, whether they can be awarded to entities (as opposed to persons). 

It is impossible for the Claimant to move forward without first establishing the basis of 

its claim for moral damages. Given the number of Tribunals that have ruled that, in 

principle, moral damages may be awarded, Respondent teams may find it prudent to 

avoid this issue, in the interest of time. However, it is in the interest of the Respondent 

team to flag at the outset that moral damages are highly exceptional in nature, and 

though tribunals in principle agree to their validity, the number of claims in which they 

have been granted is limited. The Respondent may forward a defense that moral 

damages is precluded under a BIT, or under procedural rules of arbitration. While this 

is not technically incorrect, the most recent position (as seen in Desert Line v. Yemen, 

ICSID Case No. ARB/OS/17) is that this is untrue.  

 

66. After establishing that moral damages may in fact be claimed, the Claimant must lay 

down the test for moral damages. The Claimant most likely will rely on the test laid 

down in Lemire v. Ukraine, (ICSID CASE NO. ARB/06/18) (2011), i.e. 

 

(a) the State’s actions imply physical threat, illegal detention or other analogous 

situations in which the ill-treatment contravenes the norms according to which 

civilized nations are expected to act;  
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(b) the State’s actions cause a deterioration of health, stress, anxiety, other mental 

suffering such as humiliation, shame and degradation, or loss of reputation, credit 

and social position; and  

(c) both cause and effect are grave or substantial. 

 

67. It may prompt questions from the Panel on whether moral damages can be awarded 

to entities, for reputational harm. The facts in this case are significantly divergent from 

the Lemire case, and therefore, it is a suitable reference only for Respondent teams.  

 

68. The appropriate reference for the Claimant would be Desert Line v. Yemen, in which 

the Tribunal expressly recognised the grant of moral damage for loss of reputation, to 

be granted to legal persons (as opposed to natural ones). The Claimant may also rely 

on OI European Group B.V v. Venezuela, (ICSID Case ARB/11/25), which also 

recognises reputational harm.  

 

69. After satisfying the Tribunal on whether moral damages are permitted under this BIT, 

and whether moral damages can be awarded to the Claimant, the Claimant must move 

on to establish that the Respondent’s actions or conduct was grave enough to justify 

the grant of moral damages. The most pertinent case for the Claimant is Al-Kharafi v. 

Libya, in which the Tribunal awarded USD 30 million, for damages caused to reputation 

to the company, specifically in the context of the stock market.  If the Claimant cites 

this case, the Respondent would have to clarify that the action of the Respondent in 

this instance was the cancellation of a contract, and not a mere media statement.  

 

70. The thrust of the Respondent’s argument, having accepted that moral damages is 

permissible under the BIT, and can be granted to corporate claimants, is that the 

actions of the State in this instance are not egregious enough to warrant the grant of 

moral damages. It may be useful for the Respondent to cite all the cases in which 

moral damages have been claimed (since this is extremely limited in number) to state 

that the threshold for grant is extremely high, which a media statement does not cross. 

The Respondent may also focus on the fact that a majority of successful moral damage 

claims have been in instances of physical threats to employees, or individual 

persons. While the clarifications state that there has been some reported distress of 

employees of the Claimant (see clarification 19 (Procedural Order 3)), the claim of the 

Claimant is limited to moral damages for reputational harm. Therefore, this fact is 

unhelpful for the Claimant to cite.  

 

71. The Respondent may also argue that the actions of the Respondent were not 

malicious, and that the effects on the Claimant are too remote, to meet the high 

thresholds for the grant of moral damages. Reference may be had to Tecmed, and 

Rompetrol. .  
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Suggested 

Case Law 

Readings 

• Desert Line Projects LLC v. Republic of Yemen, ICSID Case No. 

ARB/05/17, Award, 6 February 2008, which found that there was a case 

for moral damages since the Claimant suffered substantial prejudice in 

terms of credit and reputation.  

 

• Mohamed Abdulmohsen Al-Kharafi & Sons Co. v. State of Libya and 

others, Final Arbitral Award, 22 March 2013, which found that damage 

as a result of a contract being canceled, to reputation in the stock 

market, was to be compensated by way of moral damages.  

 

• Biwater Gauff (Tanzania) Limited v. United Republic of Tanzania, ICSID 

Case No. ARB/05/22, Award, and Concurring and Dissenting Opinion 

of Gary Born, 18 July 2008, which details the need for damages versus 

declaratory relief.  

 

• Joseph Charles Lemire v. Ukraine II, ICSID Case No. ARB/06/18, 

Award, 28 March 2011 which discusses moral damages to be granted 

to individuals.  

 

• The Rompetrol Group N.V. v. Romania, ICSID Case No. ARB/06/3, 

Award, 6 May 2013 which states that moral damages are purely 

discretionary, and may subvert burden of proof and rules of evidence.  

 

Potential questions:  

 

● On what basis does the Respondent claim that moral damages are equivalent to punitive 

damages?  

 

● Would the inclusion of goodwill in the quantification of damages not suffice to cover moral 

damages as well, leading to moral damages being a double recovery on part of the 

Claimant?  

 

● Can moral damages be awarded to an entity (as opposed to an individual)?  

 

● Can moral damages be awarded for merely harm to reputation, without accompanied 

physical threat, illegal detention, or other such situations of ill-treatment?  

 

● Given the nature of injury, would a declaratory relief (as awarded in the Biwater Gauff v. 

Tanzania) be sufficient for the Claimant?  

 

● Has the action of the Respondent State been with sufficient malice, or of a sufficiently 

egregious nature, so as to justify a grant of moral damages?  

 

● Given that moral damages are granted in highly exceptional circumstances, how has the 

Claimant’s actions met the high threshold for grant of moral damages?  
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*** 

 


